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Abstract

The issue of judicial immunity is legally one of the most debated issues in the world.
In general, however, the debate revolves around citizenship and the interests of the
nation-state. Religious exceptions are rarely discussed. Since Pakistan is an Islamic
country and its constitution states that no law will be enacted against the law within
the country, there was a great need to speak in detail on this issue keeping in view the
religious point of view? Go especially when the laws of judicial immunity within
Pakistan are of colonial pride, then it becomes necessary to discuss the subject in
detail.

It has been generally observed that judicial immunity is mostly discussed with
reference to the rulers, what is the status of the immunity granted to presidents and
governors. While the other important aspect of this is also related to the judiciary that
the concessions and privileges given to the judges should be related to the judiciary or
of an administrative nature, the opinion of Shariah is also important in them.
Therefore, there was a need to examine these two aspects in the light of Islamic
teachings.

The main topics discussed in this article are not of a theoretical nature. On the
contrary, in practical terms, the subject has been examined in detail in the light of the
laws of Pakistan and there are also references to several cases in order to shed light on
the developments on the subject and its implications.

The findings of the article are not such that the notion of judicial immunity should be
rejected outright. On the contrary, Islam's point of view is based on equality and the
results have come out in this context. However, Islam's unequivocal view of the
judicial immunity of the rulers is that it is based on inequality and cannot be upheld.
However, the concept of judicial immunity for judges and judiciary is not at all
unlawful.

Pakistan's judicial immunity laws need to be reviewed as there are some issues which
are against Islamic teachings and even more inequality in comparison with many
western nation states. The article under review covers all aspects from the historical
review of judicial immunity to Pakistani law and Shariah perspective.

KeyWords: Judicial Exception, Islamic Teachings, Judicial Exception Laws in
Pakistan, Comparative Review, Political and Social Implications.
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No judge, magistrate, justice of the peace, collector or other person acting judicially
shall be liable to be sued in any civil court for any act done or ordered to be done by
him in the discharge of his judicial duty, whether or not within the limits of his
jurisdiction : Provided that he at the time, in good faith, believed d himself to have
jurisdiction to do or order the act complained of ; and no officer of any court or other
person, bound to execute the lawful warrants or orders of any such judge, magistrate,
Justice of the peace, collector or other person acting judicially shall be liable to be

sued in any civil court, for the execution of any warrant or order, which he would be
bound to execute, if within the juris diction of the person issuing the same.1
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It originated in courts of primitive Europe to discourage persons from attacking a

court decision by suing judge.l
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"In judicial immunity, the prosecutor who is acting under the direction of sovereign

cannot be held liable for acts done as an agent of sovereign.*"
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""Legal immunity means law provides immunity to individual or entity. Legal
immunity is basically a legal position wherein an individual or entity cannot be held

liable for violation of law in order to facilitate societal aims.’""
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p Thompson, Judicial Immunity and Protection of Judges,
(1958),https://onlinelibrary.wiley.com/doi/pdf/10.1111/j.1468-2230.1958.th00491.x (Accessed on:
July. 19, 2021)

2 D Thompson, Judicial Immunity and Protection of Judges, (1958),

3A.T.H Smith, Immunity from Prosecution, Vol. 42, Pg. 299-327 (November, 1983),
https://www.jstor.org/stable/4506559 (Accessed on: July. 20, 2021)
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"Basicto an understanding of sacred kingship is a recognition that the exercise
of power of one person over other persons or over ,a community in early times was
general and not divided. Power could be exercised by only one personone who
simultaneously had the necessary physical, judicial and spiritual strength and
influenceover both people and objects. Because he was ruler over a community, the


https://www.britannica.com/topic/political-power
https://www.britannica.com/topic/monarchy
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king’s power extended to everything pertaining to the life of the community. Only
gradually did a division of these powers develop.!"
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:ujcjfz_nz_/ ook ]d/ J1(Claus Westermann) % #<s i
"From earliest times, in addition to other functions, the chief was the judge of his
tribe;He personified the protection that the community provided for the individual.
Providing for abalance of powerin the community, mediating quarrels, and
protecting individual rights, the chief or king was the lawgiver and the highest

administrator for all community affairs. The ensi, the lawgiver and the highest judicial
authority in the Sumerian city-state, was responsible for order. In Egypt the king was

the highest judge, the guarantor of all public order, the lord over life and death.”"
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LJitsi,H.F, Prince, Pen and Sword. Eurasian Perspective (London, Oxford Press, 2010) p:144
2Claus Westermann, sacred kingship religious and political concept,
https://www.britannica.com/topic/sacred-kingship/Functions-of-the-sacred-king-the-king-as-the-
source-of-cosmic-power-order-and-control,31-2-2021
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https://www.britannica.com/topic/chaos-and-order
https://www.britannica.com/topic/ancient-Egyptian-religion
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"Every Jewish community must have a judge .He must rule fair and take no bad
money-In Torah :The judge is always right even if the opinion is wrong."
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"God says about the Kings:The Kings heart is the hand of the Lord, like the water of
the river. He may wish whatever he likes?".
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2https://en.wikipedia.org/wiki/Christian_views_on_the_OIld_Covenant

371019967 }JlUL?./“MU'u)’ZU)”U/Ul&}%My:L}k UgleSanspre JI 73



42

LA e on S fopsit S0 Lloc Lo St i S 2t ok
/ufjf”éuaﬁ,é_un@;g:ﬁuuéuﬁi.:;mév@otiziuﬁ“.lf.g/djuc_‘,w'
VIS izt Slme St 6 LF L caie oIl Js
-1"Q-Q/.f‘}.fdp’élfrg?tu;c«l{;u]l/;f//
/,twjf"La?mu:f(y"Ku;*ﬁw,/'*/,tu’“’;l;yw/“w;/’gfuut_,zuﬁguéw
LLL;/&?‘%JDJL"/&L"C;?J;V»Jf’éugﬁ/;lé“g//yvi’r@tgue%ﬁ
Lm&’.,pmuuw}ém;,Gnu"”'-u? L"/.?,TM [,gu«_@f”@wuwué;
/grlﬁ?l:ﬁ/b;‘l/),o&,l()m‘ u:LLJ.,Q-éLLgn.{/“jL/Lwuﬁ&rtﬁw_ui};
G 8 triolod £ T it S 55 Lei 2y T NI oo
I SRS s L UF Gl U o ST Z0s o it S LKL
uﬁLb»ziL/Jutzq)/ﬁwu?wmb“gLuﬂfﬁfﬁ(@/,ux‘“uﬁ%yz
SelUie b Lt Tl cEL AUl fd; IONNs
FUp’J_.L.Tuﬁ;ﬁ;g‘”/”/,:lzd/a;"(?bx”d/u%mu?ﬁ(ggdﬁgwjf%&nww;
_2+d/,ﬂngyﬁjug£/,ux@p§l¢LL/(’G/:J»»

= G S ot S J e G0t Us Plor T 24T P8 AR e S b =
Q1501 5 L*/QJLML;,}/,m:’w@u,zw%uy’guuwuﬁLLJK,JI%L"n(}V
LF B £ DLk 56

B o1 B e e

Ut SNl C e I 2 3 b 52019 367 o i s 35 L U7 e d7 3
Sus Sy b by essl f & Ulae §OG Srd Jiss L uild &

405<(JJ/LJ|é}lﬁbg«d‘w{!fd;ur‘l
52-47(:1990 cadils 0p8) (g ol (3, aile 2



43

Julf m LU P 2o e e B St S G B LG
Lulﬁwc;g,m!dul&u:ﬁaf“Kuﬁ-l,/,yKuiu’?mJ,zg}d;g%éu‘"ﬂ/' Sl
APl T S i i 5563 St s & L i 33
J,,Jﬁuéuﬁwﬁgg}'iafﬁuj;b{&/dﬁd“!uﬁgj';’(..ﬁiu:’wi_.,)i'g
Je bS5 e 7 S £ U7 S P LIS P8 St et e Lt S oliT
kf.}ﬁuq‘/:uﬂ"-gL“//’u’f/at&ioﬁm9,/‘11;/£uu/’d/n
LS ISP TE S eF S A2

dthJgié/u?nw’ B B FE S U P LA L U7 el
;U@*:/'(Justanian Law)ui‘a//u(u#?wcﬁé_u?fwyélK/}Jaié/ff
Ut P Lo L e 306 Ly B S esE LA L
(Roman Iaw)yuufuK;t;“»“fl@mjw_u’?&%J@m(@mdﬂéiul%L

"{The legal system of the ancient Romans that includes written and unwritten law, is
based on the traditional law and the legislation of the city of Rome, and in form
comprises legislation of the assemblies, resolves of the senate, enactments of the
emperors, edicts of the praetors, writings of the jurisconsults, and the codes of the
later emperors."
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{Celtic law is thus a stateless form of law like most customary law forms. The
professional jurists were consulted by parties to disputes for advice as to what the law
was in particular cases, and these same men often acted as arbitrators between suitors.
They remained at all times private persons, not public officials; their functioning
depended upon their knowledge of the law and the integrity of their judicial

reputations.
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"Doctrine of judicial immunity in America was inherited from the British common

law" 2

LA LTSI 65 et 1)

G L LY

"A muslim Qazi giving an order of holding a view in contravention of Divine law was
Kafir apostate and liable to sentence of death.3"

Ju’l-c‘,i/ﬂ!/.gu;“t_/d/’ndﬂéJd}’lui@&z_J(édﬂﬁiu‘Jlujﬁ'd}@(u//’)

-(C‘-b.«lkd,el/)l;uy‘!/

e tlz w2 SIS OE e ab T e
I e St P St S S oo et s A esg SIE
P2 S g G EEAI S I f S g S
Sl SFTE S Ut 1 LG szt o L1 S U T U

4 Tl 2

1 Jane Bray-Nicholls, "Procedure for Passing Secondary Legislation in the UK," Out-Law.com Legal
News and Guidance from Pinsent Masons, , accessed December 01, 2018,
https://www.outlaw.com/page-8310
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"Immunity prevents others from exercising powers over the person immune. Legal
immunity is thus exemption from the powers of another in the same ways as liberthy

is the exemption from the right of another".1
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"Hamid Khan, A History of judiciary in Pakistan (Karachi: Oxford University Press, 2016), 494
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"In Pakistan judicial immunity was given a very wide meaning by some decisions of
higher courts. The Chief justice of higher court or Supreme Court is given vast

powers for administrative, executive and legislative works of the respective court.1"

gt Qo B reni o1 G st S Ly £ udie$1 o))
(-U}ééﬂl}c«l/.@l@"}:«;ﬂu.‘.'/}"lLd]VU)G/}!dﬁ(d@i/ﬁL&//

K Nezr G _/l;»(nLuL/(Kuﬁmu@m[tﬂ{“M51;%@)@@1
ui‘w/drfu/dwLgf’éu‘fu/LuL/(Q;,gm;&uugLuL/ﬁf
-g,tﬁt?y/@»,uﬁfKﬁJaﬁujJuééuumCﬁlg‘fuf/’u,,ﬁ»

e L LI 1L Lt 1850

"No judge, magistrate, justice of the peace, collector or other person acting judicially
shall be liable to be sued in any civil court for any act done or ordered to be done by
him in the discharge of his judicial duty, whether or not within the limits of his
jurisdiction : provided that he at the time, in good faith, believed himself to have
jurisdiction to do or order the act complained of ; and no officer of any court or other
person, bound to execute the lawful warrants or orders of any such Judge, Magistrate,
lustice of the peace, collector or other person acting judicially shall be liable to be
sued in any civil court, for the execution of any warrant or order, which he would be
bound to execute, if within the juris diction of the person issuing the same.2"
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'Hamid Khan, A History of judiciary in Pakistan (Krachi, Oxford University Press, 2001)142

2Pakistan Constitution,
https://www.supremecourt.gov.pk/downloads_judgements/all_downloads/Judicial_System_of Pakistan
/thejudicialsystemofPakistan.pdf,1-2-2022
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"Person” includes any body politic or corporate, any authority of or under the control

of the federal Government or of a Provincial Government, and any court or tribunal,
other than the supreme court, a high court or a court or tribunal established under a

law relating to the armed forces of Pakistan."
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"Nothing is an offence which is done by a judge when acting judicially in the

exerciseof any power which is, or which in good faith he believes to be, given to him
by law".1
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"The President, a Governor, the Prime Minister, a Federal Minister, a Minister of

State, a Chief Minister; and a Provincial Minister shall not be answerable to any court
for the exercise of powers and performance of functions of their respective offices or

for any act done or purported to be done, in the performance of those functions."
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"No criminal proceedings whatsoever shall be instituted or pursued against the
president or a governor during his term of office."
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No process for arrest or imprisonment of the president or a governor shall issue from

any court during his term of office.
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No civil proceedings in wich relief is claimed against the president or a governor shall
be instituted during his term of office in respect of anything done by him in his
personal capacity whether before or after he enters upon his office.
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"Foremost argument that is offered in defense of judicial immunity is the
‘independence of judiciary’.It is reasoned that for proper administration of justice,
judicial immunity is indispensible as without judicial immunity, litigant parties may
intimidate judges in performing their functions and ultimately into subjection to their
views.1"
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"An argument that is proffered in favor of judicial immunity is this that lawyers would
be deterred from becoming judges if immunity is removed or curtailed. This argument
does not seem plausible as comparable immunity was available to barristers in
England which is not available now but people still choose to become barristers.
There are considerable emoluments attached to the office of judges which will always

attract the attention of public to become judges.2"

Liohn Murphy, "Rethinking tortious immunity for judicial acts," Legal Studies33, no. 3 (2012):
463-464, doi:10.1111/j.1748-121x.2012.00256.x.
2Imran Ahsan Khan Nyazee, Jurisprudence(Rawalpindi: Federal Law House, 2015) 155
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"To have finality of court decisions judicial immunity is necessary.However
correction in abuse of law is in the interest of justice and equity.1"
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"The fourth reason advanced is that for ensuring dignity of judiciary, judicial
immunity is indispensible. However, in present times, dignity lies in presenting

oneself for accountability.2"
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Imran Ahsan Khan Nyazee, Jurisprudence 155
2Ibid
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1Syed Shabbar Raza, Rizvi, Appointment of Judges in the Superior Judiciary of Pakistan under
Article 175-A (Lahore: KLR, 2016), 5-9

2Syed Masroor Ahsan and Others versus Ardeshir Cowasjee and Others. PLD 1998 SC 1091
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"In their private capacity, judges are like all other citizens amenable to laws of the
land but immune from writ jurisdiction while performing the duties of office.1"
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' Abrar Hassan v Government of Pakistan, PLD 1976 SC 334

2Code of Conduct For Judges Of The Supreme Court And The High Courts, 2016,
http://www.supremeCourt .gov.pk/web/page.asp?id=435. (accessed July 20, 2016)
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"Each house has the right collectively to discuss subjects of its own choice without
reference to the King and that individual members in debate can speak their mind with

immunity, is generally recognized and accepted at the present times.1"
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