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ABSTRACT
The present research endeavors to explore the legal capacity doctrine in Islamic law
particularly in the context of woman’s position as the subject of Islamic Family Law. The
aim of the research is to determine the true nature of legal capacity of woman defined in
Islamic family law. It is provided that Allah amighty has made woman a subject of law
equally as man on the basis of humanity based on the doctrine of dhimmah. However,
owing to presentation by Muslim jurists of female subject especially in Islamic family law
resulted in deficit capacity of woman. After discussing the status of woman and family law
in Qur’an and hadith the research explains the doctrine of Lega Capacity especially effects
of impediments on woman’s legal capacity. The research after answering the basic question
concentrates on legal capacity of woman in Islamic family law mainly in marriage contract
and dissolution of marriage. While exploring the nature and significance of woman’s legal
capacity in marriage in Islamic law the research focuses inter alia on the consent of woman
in marriage contract along with the true role of guardian in that contract, woman’s capacity
to get dower and maintenance, issues relating to justice in polygamy and various restriction
in marital relation upon woman. While exploring the legal capacity of woman regarding
dissolution of marriage the research mainly considers the divorce by husband, al-khul by
wife, delegated divorce and the issues relating to waiting period (iddah). After exploring all
the relevant issues that explains the true nature of the legal capacity of woman in Islamic
family law the research finally concludes that ultimate goal of marital relations as provided
by the teachings of Quran and Sunnah can be achieved by considering the capacity of

woman absolute in marital relations as Islam has granted to the Muslim woman.
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TRANSLITERATION TABLE

Arabic has some sounds that do not actually exist in English. Thus, in order to enable the
non-Arabic speaker produce the Arabic word in a way that is closest to the Arabic
origin, we have to provide atrandliteration table that shows the soundsin Arabic. Hereis

alist of both Arabic consonants and vowels.

=B =7 -
=t =s —q
=th =sh -k
- =$ =
=h =d =m
=kh =t .
=d =7 -5
=dh = —w
=r =gh =

Short: a=<;i=o;u=a

Long:a= ;1= ;0=

Diphthong =aw; =a
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INTRODUCTION

|. Introduction of the Topic

The primary source of Islamic Law, Shar’iah, is the Qur’an, the word of Allah Almighty.
Another primary source, which the Muslims believe, is the Hadith defined in the words of
Messenger of Allah (). Every right and duty, privilege and obligation enjoins upon the
Muslims is derived from and in accordance to the Qur’an and Hadith of the Prophet ().
Unlike secular law, Islamic Law is not only religious and spiritual guideline to the people but
it aso defines civil laws to its subjects. One of the major legal developments introduced by
the Qur’an and narrations of the Prophet is to award separate lega identity to woman as
being the subject of the Shar’iah. Under Islamic Law, Muslim man and woman both are at
the same time becomes the subject of the law at equal grounds because of the humanity.

The Shar’iah gives a lega paradigm that guides the lives of Muslims universally. Lega
matters where legal capacity of the subject is discussed, the Shar’iah determine what a person
may legally do. Muslim woman has independent legal capacity to own and trade all forms of
property, therefore their legal capacity to secure contractual and other entitlements is unique
to the world and the Shar’iah has distinction as maker of an advanced legal culture. However,
legal scholars emphasised their ideas of marital woman’s legal incapacity in the laws of
marriage and divorce. In discussions on women’s rights and legal autonomy, Muslim women
are no longer considered privileged of a superior legal capacity in this regard. Instead, in the
paradigm of a women’s rights framework, Muslim women are frequently cast as the

oppressed class of Muslim society.?

Shariah: The Islamic Law. Abdur Rahman | Doi. (London: Ta Ha Publishers1987). pp. 21-22
*Marriageand Savery in Early Islam. Kecia Ali. (USA: Harvard University Press 2012), p. 38
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The disagreement of these competing claims examines to a study of Islamic law with the am
of understanding how the law defines women and how the jurists determine what women may
legally do. These questions guide the present study with a deeper understanding of the
woman. The Shar’iah examines woman as legal subject of Islamic law and how woman is
discussed in Islamic legal books. The study compares contemporary approaches of woman’s
legal capacity to classical approaches noting firstly how Muslim woman discussed in Shar’iah
and secondly the affects of these two approaches on woman'’s struggles for equality at present.
II. Background of the Research

Numerous scholars while conducting research on woman rights in Shariah did not focus upon
the doctrines that provide basis of these woman rights in Islamic Law. Such as doctrine of
legal capacity that is one of those doctrines. Hence my current research intends to deeply
analyse the rights of Muslim woman as a person while considering the scope of the doctrine
of legal capacity in Islamic Law. First the present research discusses the general
understanding of the legal capacity of both man and woman and then proceeds specifically
towards the legal capacity of Muslim woman in the family law of Islam. Muslim jurists have
difference of opinion regarding the application of law on ‘subject’ in the Islamic literature and
are particularly important in the context of legal capacity of woman since the Qur’an and
Hadith literature does not create gender discrimination which changed the capacity of woman
in application of law.

Two aspects of marital relations of Muslim woman in Family Law of Islam are discussed.
Firstly the study is made regarding the nature of legal capacity of Muslim woman in Shar’iah
as deficit and incomplete subject of the Shar’iah based on gender. Secondly, it applies to the

Muslim family laws which were developed mostly during second and third century hijra and



therefore prgudiced by socio-political values and school of laws of the prevailing times.
During emergence of the classical legal schools and literature, Muslim jurists interpreted
Islamic law with this approach.

Argumentations are on the following issues:

i.  Muslim woman has deficit legal capacity in legal doctrine of Jurisprudence due to lack in
reasoning and ‘lack in religion’.

ii. Muslim woman has no complete legal capacity to enter into marriage contract by herself.

iii. Male Guardian is mandatory for legal matters of woman. The question arises on the
authority of Wali (guardian) which applies to all women whether married or not according to
strict interpretations. Islamic law insists on male guardianship as a condition to marriage
contract. Male guardian has a power to impose a marriage on a woman without her
knowledge or consent. In Muslim society, forced marriages in the name of arranged marriages
by male guardians of family are frequently held. Legal authority of male guardian in Islam is
to safeguard rights and interests of minors, including that of virgin Muslim woman for her

protection and guardianship.

iv. There is no age for woman for marriage in Shar’iah; a minor girl has no option but to
continue her marriage due to lack of “reason and deficit legal capacity”. Most jurists agree
that a woman must reach puberty but option to dissolve contract is the authority of guardian.

Marriage age of female is still under discussion in Muslim-majority countries.

v. Polygamy is legally alowed to husband to marry up to four wives, but a woman has no

capacity to even restrict man up to one.



vi. Husband can divorce (talaqg) his wife without taking of wife’s consent, and her presence is
not required and a woman cannot be released (taking khul*) without her husband’s consent,

although she takes it through offering him in compensation or return of dower?,

The dissonance of these competing claims brought a study of Islamic law with the am of
understanding how the Islamic law defines women and how the muslim jurists determine what
women may legally do. These questions guide the present research. In the scope of a deeper
understanding of the woman in Islamic law is to examine the female alegal subject of Islamic
law. The study compares contemporary assessments of women’s legal capacity to classical
approaches noting firstly how ‘woman’ and femaleness feature in the law and secondly the
effects of these two approaches on women’s struggles for equality at present.

The present research is an attempt to explore one particular aspect of Muslim woman as legal
subject, i.e. ahliyyah (legal capacity), and to distinguish from the way lega capacity
(ahliyyah) is constructed in Islamic jurisprudence. Legal capacity isfollowing in human being
from the “stage of birth which makes him eligible for the acquisition of all kinds of rights and

obligations™*

. More specifically, the research investigates to understand the woman as subject
of Islamic law and analyse legal capacity given to the woman in the matters of family laws.
Knowing the women legal subject in these terms will understand the question why is the

woman may be equal spiritually but unequal physically, as Muslim feminist reformers

suggest.”

3Marriage on Trial. A Study of ISamic Family Law. Ziba Mir-Hosseini. (New York: |.B. Tauris) 1997. P. 38-45
*|slamic Jurisprudence. Imran Ahsan K han. (Islamabad: |slamic Research Institute, 2009). P. 110.

°Gender and Human Rightsin Islam and International Law: Equal before Allah, Unequal before Man? Shaheen
Ali (Boston: Kluwer Law International, 2001) p. 47.
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I11.Theoretical Framework

This study begins with discussion on Musim woman as a subject of the Islamic law.
According to the principles of Islamic jurisprudence, all individuals addressed by the law have
legal capacity, i.e. ahliyyah®. Woman as legal subject of classical Islamic law is an adult,
rationa and a free Mudlim. The female infant or minor and maor femae are both
distinguished as different types of subjects by virtue of differentia forms of legal capacity
available to each stage. Upon the principle that accrued from the text that in legal practice,
gender is not a distinguishing legally as characteristic of law’s subject. Implicitly, however, in
the classical legal text social norms come to work as natural conditions that are attached to
male and female bodies. Therefore, it comes to conclude that it is incorrect to assume the
absence of a distinctive category of female results in the absence of distinctive lega
subjectivity for women. Accordingly, the study of ahliyyah focuses on how the law formulates
distinct legal capacities for Muslim man and woman. Because these distinctions are not
uniform or consistent, it leads towards attention to their origins. The contrasting presentations
of legal capacity in Nyazee’s contemporary text inspire this inquiry into the definition of
woman as subject (mukallif) of Islamic law.It is amongst the few English language texts of
Islamic legal theory.

V. Significance of the Study

The research is an attempt to define Muslim woman’s legal capacity regarding her marital
issues in Islamic Family Law. It will objectively evaluate true nature of legal capacity of
woman in Islamic Family Law that might have curtailed owing to social, cultural and political
norms and may have resulted to make today’s Muslim woman vulnerable. Accordingly, the

research is also examining Muslim Juristic views regarding interpretation of divine

®Nur Al-Anwar. ibn AbT Sa‘id ibn ‘Ubayd Allah Jiwan (Delhi: Kutub Khanah Rashidiyah, 1960).
5



injunctions and the explaining their views. The study of the absence and presence of
distinctions between woman and man gives insight into some of the maor determinants in
constituting woman as legal subject. From this conclusion the woman lega subject
distinguished by Islamic family law including marriage and its dissolution. These findings are
evaluated in the light of the critical study of women’s capacity in Islamic family law.

The research is an effort to evaluate and to remove prevailing misconceptions which may be
attributed topersonal preferences and ignorance from teaching of Shar’iah regarding Muslim
woman’s legal capacity regarding marital issues by responding to invalid and bias criticism by
objectively clarifying the teachings of Qur’an, Hadith of the Prophet and muslim juristic
opinions regarding the matter. The research is intended to discuss women’s legal capacity in
the light of general concept of woman’s legal capacity in Shar’iah. The legal capacity of
Muslim women in Family Law is a significant issue amongst the Muslim jurists discussing
woman’s rights in Islamic Law. The research evaluates a general perspective of woman’s
legal capacity doctrine in Islamic family law that includes inter alia marriage contract and
divorce to remove misconceptions regarding Shar’iah rulings in Islamic family law.
Accordingly, the present research proves to be a significant contribution to the current
knowledge as it has highlighted the views of Muslim jurists regarding interpretation of divine
injunctions firstly, to identify and clarify misunderstandings regarding woman complete legal
capacity in the light of Shar’iah and secondly, to enhance understanding of Muslim women
regarding their marital rights available under Shar’iah so that they can fully understand their

full capacity as subject of law and where required to assist legislature in this regard.



V. Problem Statement

The persona preferences and ignorance from principles of legal capacity doctrine and
injunctions of Shar’iah have created misconception and a biased criticism on Muslim
Woman'’s legal capacity in marital relation in Family Law of Islam.

V1.ODbjectives of the Study

Muslim woman is significant as legal subject and individually addressed in the legal texts of
Islamic legal literature, classical and contemporary. To develop the understanding of female
subject in Islamic Law and how woman is defined in legal works is the core work of this
study. The research examines how the juristic literature explains the woman addressed by the
Islamic law. The research has tried to capture the complexity of Muslim woman’s capacity by
assessing complete or deficit legal capacity in the light of 1slamic family law discussed by the
jurists and finally has tried to create an understanding of how the woman as subject of Islamic
law is constituted by Shar’iah. The prime objectives of the research are mentioned below.

1. To define and examine the distinctive feature of legal capacity of women in Islamic law
Shar’iah.

2. Toexplorelegal capacity of married Muslim woman in Islamic family law.

3. To highlight the views of Muslim jurists regarding interpretation of divine injunctions.

4. Toidentify and clarify misunderstandings regarding woman complete legal capacity in the
light of Shar’iah.

5. To enhance understanding of Muslim women regarding their marital rights available under
Shar’iah so that they can fully understand their full capacity as subject of Islamic law and

where required to assist legislature in this regard.



VII1. Research Questions

The following questions are explored in the present research.

1. How the doctrine of legal capacity of a Muslim woman is defined in the Text and Islamic
jurisprudence?

2. Why jurists formulate “deficit’ capacity for the woman as subject of Shar’iah in some
aspects?

3. What are approaches of classical and contemporary jurists regarding legal capacity of
woman in amarriage contract and dissolution of marriage contract?

4. How misunderstandings and related criticism can be evaluated and clarified through true
understanding of teachings of Shar’iah?

5. In the light of the obtained findings what recommendations can be made regarding
Shar’iah principles that may further assist to improve present laws prevailing in Muslim
Countries?

VIIl. Research Methodology

In the present research while adopting the interpretivist epistemology or theory of knowledge’
and considering the problem statement, the nature of the research objectives and questions and
to obtain deep insights pertaining to the capacity of Muslim women in Shar’iah and
specificaly in Islamic Family Law a qualitative approach is considered both appropriate and
desirable. The research firstly, describes in a lucid way secondly, analyzes in an in-depth
manner and finally, critically evaluates the distinctive legal capacity of Muslim woman in
Islamic Family Law as provided in the Islamic legal texts primary as well as secondary in
their textual rather than applied forms. Therefore, the present research is descriptive,

analytical and critical inits nature. This study is based on the primary and secondary sources

"See Social Research Methods. Bryman A. (Oxford UK 2004., 2™ ed) p. 11
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with regard to the woman’s legal capacity in Islamic Law. Primary sourcesinclude Al-Qur’an,
Hadith literature, the magnificent works of classical jurist of Sunni schools of thought
discussing legal capacity (Ahliyyah) in Islamic Jurisprudence and interpretations of the
contemporary researcher and jurists on this issue. Secondary sources include the relevant
published material such as books existing Idamic laws, journals, web-based reliable
information, unpublished materials such as thessfocusing on woman marital rights in Islamic
Family Law.

I X. Choice of Legal Texts

The study is shaped by two sets of literature. First type of literature includes legal classica
literature that is originated in the field of Islamic law. The other contemporary literature
emerges from the critical study of Islamic law and is limited to the studies of legal rights of
Muslim women and the Muslim Law. The research methodology is to evauate the first
classical literature in terms of concerns raised as legal capacity of woman and the second
concern of deficit capacity of woman as constitute of the Muslim female legal subject in
contemporary literature. The selection of legal textsin this study is guided by the magnificent
classica works on Hanafi, Al-Shafi‘t , Maliki, Hanbali jurists of school of law and
independent juristic views of Islamic Law. The chronological origins of doctrine of lega
capacity, classical legal text of Hedayah®is consulted and for contemporary text including
Imran Ahsan Khan Nyazee’s Outlines of Islamic Jurisprudence®. Imran Ahsan Nyazee defines
legal capacity in Islamic jurisprudence in comprehensive manner but it is found that his
writings include a summary of ‘women’s legal capacity’ where women are categorised as

unique legal subjects with imperfect legal capacities.

8Al-Hedayyah. Ali ibn Abu Bakr al-Marghinani.. Ed Ashur Hafiz and M Tamir.(Cairo: Dar us Salam 2000).
® Outlines of Islamic Jurisprudence, Imran Ahsan Khan Nyazee. (Islamabad: Advanced Legal Studies Institute,
2005).



X. Delimitations

The doctrine of legal capacity of woman is significant amongst jurists in Islamic law. The
present study is an attempt to define interpretations of jurists of Hanafi, Maliki, Al-Shafi‘i
and Hanabli School of thought presenting classical theory or modern interpretation of legal
capacity defining legal capacity of Muslim woman as complete or deficit legal capacity in
family law and evauate the criticism in this regard. The area of this research doesnot
comprises of legal doctrines of other fighi sects and school of thought neither it discusses the
legal capacity of women in contemporary Muslim Laws in Muslim states.

X1. Chapters Outline

After this introduction, the coming chapter one introduces the status of Woman in Qur’an and
AHadith of the Messenger of Allah (). Chapter two begins with the study of doctrine of
legal capacity, significance and meaning of doctrine of lega capacity, its types and effects
which make complete legal capacity to imperfect legal capacity. It defines the parameters of
ahliyyah (legal capacity) through the bulugh (puberty) and the ‘aqgl, rushd (intellect) and their
relevance to the female legal subject but not affected by her reproductive biology as
impediment. Chapter three discusses the legal capacity of woman in marriage contract as
partner of the contract, role of marriage guardian, conditions of the contract, witness and
dower. Chapter four criticaly evaluates the legal capacity of women in Islamic law regarding
his marriage obligations as wife. Chapter five discusses the Lega capacity of woman to
dissolve marriage contract and the legal obligations on woman in case of separation. Finally
the conclusion is drawn which concludes the study by debate on Islamic Law from which it

argues the equal protection of the woman as legal subject.

10



XI11. Conclusion

The present research has concluded that the woman has not been explicitly distinguished as
legal subject in the classical law but problem is seeing such explicit distinctions in
contemporary legal texts. The reason is classical doctrine on ahliyyah lacks a specific legal
category ‘woman’ and does not address woman’s legal capacity as a distinct form of legal
capacity, however, modern legal discussion creates these categories or argues that they are
insignificant. The research analyses and finds more correctly ascribed to a legal work that
envisions equality between Muslim man and woman when in fact the doctrine of lega
capacity does make significant distinctions, which derogate the legal capacities of woman. It
is concluded that the legal capacity in classical works with regard to marriage and divorce
recognizing this doctrine may bring jurists to new evaluations of the classical legal paradigm

and new tools for collective work towards equality in front of the present family law.

11



CHAPTER: 1

DEFINING WOMAN IN FAMILY LAW IN THE VIEW OF
THE QUR’AN AND HADITH LITERATURE

1.1 Introduction

Islam considered family as basis of Islamic society and marriage is a vital part of lives of
Muslim man and woman therefore it is viewed as a “sacred union’. The Qur’an and Hadith of
the Prophet () grant status and dignity to Muslim man and woman in equal measure.
Muslim man and woman enjoy equa spiritual, social, economic and political status under
Islamic teachings.Unit of the family is based on husband and wife who create a ‘firm

contract’*®

of marriage under the commands of Allah Almighty. Marriage provides spiritual,
physical, emotiona and psychological gratification to man and woman in a valid and lega
way. Shar’iah has granted both husband and wife certain rights and obligation for the
attainment of objectives, which Shar’iah defines for the family. Objective of the marriage
generates companionship between husband and wife based on affection, benevolence, mutual
confidence and consolation for each other and brings them together to live with affection and
tranquility™. This relationship in the result of marriage gives spiritual and legal basis to build
a family because it is a firm pledge. Both partners of the contract have certain rights and
duties, which are required to abide by Shar’iah principles and in marriage, both enjoy equal
right to contract a marriage or to dissolve it.*?

This chapter explores position of Muslim woman as discussed in the Qur’an and Hadith

literature and interpretations of Muslim scholars. I1slam has granted the gender equality as well

“%Allah swt uses the word, “...a solemn covenant... &% s Lein the Qur'an. Surah al-Nisa 4:21

' Surah Ar-Rum 20:31
12 *Rights of Women in Islam. Asghar Ali Enginer (Lahore: Vanguard Books) 1996. P. 42.
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as enormous diversity to the Muslim man and woman in the roles they play on the basis of
distinctiveness e.g. age, socia class, knowledge and proficiency. It is rationa to explain that
the differences between man and woman in Islam are differences, which imply the
complementary roles of both sexes in different aspects of life. This research provides a
dynamic understanding of position of woman in Islam based on the original sources i.e. the
Qur’an and Hadith literature. The interpretation of verses and hadith aims to discuss Muslim
woman's position in these primary sources of Shar’iah. The Qur’anic translation and
commentary is taken from Abdulla Yusuf Ali. Authentic Tafsir (commentaries) of Qur’anic
verses are taken from the most origina source of Qur’anic commentaries. Hadith are cited
from authentic hadith literature.

1.2 Nature and Significance of Family in Islam

In Arabic the word “s_— - is used for family means ‘unity, closeness and tight knot” *3. In this
restrictive sense including spouses and siblings. - this word includes the extended
family-uncles, aunts, grandparents Jai — A lot of times it used in place of wife when said by
the husband. it actually means he is going to see his wife and - This word means ‘the
people of’ but is more formal. It also means the house of**.The word refers to a group of
people connected together through close ties that keep them together and maintain their
unity”.® Islam gives significant important to the family and give principles to its functions for
the prosperous community which give rise and produces effective persons. Islamic family

institute provides an effective social security for Muslim society. Allah Almighty says.

BAl-Mawrid. (A Modern English-Arabic-Dictionary) Munir Ba‘aibaki. (Beirut: Dar-e-1im lil Malayen) 2003. P.
336

¥Al-Munjad (Arabic Urdu Dictionary).(trans. Saad Hassan Khan Yousafi), (AA SA FA) (Karachi :Dar al Ishaat
publishers) 1994 P. 55

®Misbah aulLughaat. Abul Fadl Maulana ‘AbdulHafeez Bilyawi. (Arabic-Urdu Dictionary) (Karachi:Dar ul
Ishaat Publishers) 1997.
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“O mankind! reverence your Guardian-Lord, who created you from a single person,
created, of like nature, His mate, and from them twain scattered (Like seeds) countless
men and women”

Maulana Abl | Ala” Maududi explains this verse: “the subsequent laws and regulations about
human rights, specially about the smooth running of the family life is discussed. On one hand,
the people have been urged to fear Allah so as to escape His displeasure; on the other, they
have been reminded that all human beings have sprung from one and the same parents and are

thus closely related to one another. “....He created you of a single soul"*"

the interpretations of
this verse exegetical explicated the phrase of nafswahida as referring to Adamby a-Tabarr,
al-Maturidi ,al-Zamakhshart, a-Tabars, a-Qurtubt ,Ibn Kathir, and Mawdudi among these
exegetes.”®In this regard followers of Ibn ‘Arabi’s interpretnafswahidamentioned in the verse
as denoting to Adam.‘Abduh and al-Maraght however, argues that interpreting the term as
Adam is taken not from the verse but assuming that the predecessor of the human raceis
Adam. For establishment of family as institute, marriage is significant in Islam. In a human
society, the individuals cannot survive and effective without family. Family is the ingtitute in
which natural and valid relation emerges e.g. parents, children and siblings. In addition to
these relations, it also inculcates intense sense of affection, care and cooperation in members
of the family. The satisfaction of the emotions can be attained through marriage institution

under Islamic principles. The only valid association between mature Muslim man and woman

can establish through the marriage contract, which develops institution of family.

15Surah al-Nisa’ 4:1
Y Tafheemal Quran. Maulana Abul AlaMaududi. VVol. 6. P. 56
183-Tabari, Jami* al-BayanVI (Cairo: DarHijri, 2001), 339-340.
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The Islamic concept of the family is “a group that emerges from the union of man and woman
through a valid marriage contract and the children that are born from it. Husband and wife are

co-partners in a family upon which a home is established”.*°

1.2.1 Purpose of marriagein Islam

Islam considered marriage as the basis of development of human beings in a valid and legal
way. The most significant objective of marriage is procreation and attainment of gratification,
but along with its apparent objectives in a broader sense of development of human society
having children brought up to establish Allah’s commandments and Shar’iah on earth. The
godl is to produce righteous children who will be obedient to Allah swt and who will be a
source of reward for their parents®. The messengers of Allah observe marriage therefore
Shar’iah disliked to Abu ndant this practice without avalid reason. Allah Almighty says:
5% el wles s ) S el 3l

“we did send apostles before thee, and appointed for them wives and children”.

Marriage is a form of ‘worship’ by obeying Allah commandments and follows the path of His
messenger. Messenger of Allah has emphasized on conduct of marriage in numbers of
ahadith. And consider it as his Sunnah.Messenger of Allah said:

PR <PEVRSE PP RSN U TP R e JNS [
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“By Allah,| am most fearful of Allah and most conscious of Him. However, | fast and break

my fast, pray and sleep and marry women. Whoever turns away from my way of life is not
from me.”

Tadabbur-i-Qur’an. Mawlana Amin Ahsan Islahi. (Lahore: Faran Foundation, 1994), vol. 2. p 271

%0 Surah al-Tahrim 66:6

! surah Ar Rad13:38

2p|-Jamia Sahih lil Bukhari, Muhammad 1bn Ismail Bukhari, (trans.Muhsin Khan) (KSA:Islamic University,
1973) Volume V1, Book of Marriage 67: Hadith 1.
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Islam is the religion which understands the nature of man therefore it gives its teachings
which fulfills the basic nature of man. Like drinking and eating which is the innate in man,
procreation is the nature of man. Some religions regard celibacy exalted spiritually than
conjugal life. Islam rgects such practices against the human nature and condemns celibacy.

The Qur’an condemns those people and says:

% = < a4 > -~ ~ & 2 4 2 -~z
Pl 5 yes W AT gnd, (Gatl V) agle s G G e AT 0055
“but the monasticism which They invented for themselves, we did not prescribe for them: (We
commanded) only the seeking for the good pleasure of Allah. but that They did not foster As
They should have done.”

Monsaticism is not allowed according to the teachings of Islam.. As the Qur’an and hadith
literature guides the muslims to spend their lives according to the nature of nature. That is
why Messenger of Allah  forbade being celibate and encouraged Muslim man and woman
to marry. It is narrated that:

24 QLB AT 531 515 QRN oy sadae o e Jle allfadle B0 Le 1 L5 30

“The Messenger of Allah forbade Usman bin Mazun to be celibate. If he had given him
permission, we would have gotten ourselves constricted.”

The purpose of marriage is that Muslim man and woman can live under a legal and valid
relation where they can provide company to one another, procreate children and follows by

the commandments of Allah in peace and tranquility.

Messenger of Allah  emphasize this function of marriage in his saying:

# Surah a-Hadid 57:27

#shih Muslim. Imam Abdul  Hussain Muslim ibn a-Hajjg. Trans. Nasiruddin al-Khattab. Riyyad:
DarusSallam Publishers 2007. Vol 4, p. 15. The Book of Marriage: 16. Chapterl :Marriage is Recommended
for One Who Desires it. Hadith: 3405
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“O young men whoever among you can afford it, let him get married, for it is more effective
in lowering the gaze and guarding one’s chastity. And whoever cannot afford it should fast,
for it will be a shield for him”
Marriage facilitates to protect a person from doing illegitimate things according to religion.
Marriage serves as a means to encourage chastity through legitimate emotional gratification as
defined by Messenger of Allah  in hissaying:

2 B T 8 ) gl cann e Adle 28 AAIUa 8 0 M0 485 Gan

“Whomever Allah Almighty has blessed with righteous wife, He has helped him with half of
his religion, so let him fear Allah with regard to the other half.”

Abl  Zahra defines significant objective of marriage in Islam that the objective of marriage
isnot merely asexual gratification in alegitimate way, however it isimportant but it is not the
sole object of marriage. He argues that the Qur’an tells about marriage in terms of lifelong
companionship, mutual love, sympathy, tranquility and peace of mind. Thusits emphasisison
the more abstract dimension of marriage i.e. companionship, tranquility and peace and not
only the sexual aspect .

1.2.2 Marriageisto build legal relations between man and woman

The family in Islam is a unit in which man and woman unite to share life together according
to the rules and principles set by Shari’ah. Marriage in Islam is the only possible legitimate
method to unite husband and wife in valid relation and preservation of the human race. The

goal of Shar’iah for preservation of human race and chastity is achieved through marriage.

%ghih Muslim. Imam Muslim. The Book of Marriage: 16 Chapterl: Marriage is recommended for one who
desiresit. Hadith: 3398.

%A|-Mustadrak ‘ala Al-Sahthayn.Ab( ‘Abdullah Muhammad ibn ‘Abdullah Al-Hakim. (Lebanon: Dar al-
Kutub al-‘lImiyya. 1990.) Vol:2, p:176
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“(Lawful to You In marriage) are chaste women from the believers and chaste women from
those who were given the Scripture (Jews and Christians) before Your time, when You have
given their due Mahr, desiring chastity not committing illegal sexual intercourse, nor taking
themasgirl-friends”.
Muslim jurist Abl  Zahra defines the legality of marriage as.
“Marriage is a legal relationship established by an agreement between man and woman
entitled them to live together. Marriage is a contract prescribed by the legislator, and it
denotes the lawful entitlement of each of the parties thereto to enjoy the other in a lawful

manner”?®, Among the most impressive verses in the Qur’an about marriage is the following
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“and among His Signs is this, that He created for you mates from among yourselves, that ye
may dwell In tranquility with them, and He has put love and Mercy between your (hearts)...”

The contact between man and woman is natural. Allah Almighty has created in this world
everything including human being in pairs. As MaulanaAmeenlhsanlslahi elaborated in detail
that sexual aspiration as one of the characteristic of humans can distract them and human
beings either men or women may step forward to satisfy it by unauthorized ways. Marriage
fulfills the sexual desire of a man and woman in a most suitable manner. Family as a
consequence of marriage is a sacred institution as it is established and continued under the

holy command of Allah Almighty. A pair of man and woman as a husband and wife after

" surah al-Ma’ida 5:5
2|-Ahwal al-Shakhsiyyah. Muhammad Abu Zahra.(Cairo:1955). pp17-18.
®surah a-Rim 30:21, see also Surah Yasin 36:36
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marriage is created to complete one another and further in larger context to complete

humanity.*

1.2.3 Satisfaction of mutual conjugal desire and gratification

According to Shari’ah married couple are united as husband and wife in the presence of
witness seeking Allah’s blessings to increase mutual love and compassion and agreeing to
care for each other in every moment of life this is the fundamental principle of marriage in
Islam. “Marriage is recognized in Islam as a basic step towards peace, progress and
development of a Muslim society. No proper and appropriate family is conceived without
marriage between male and female and no peaceful and stable human society is possible
without peaceful and stable families”.*'Promotion of affection and gratification is a

complementary manner illustrated by the Qur’an.

2 e T 2

P 2 P T _ 9.7 w i S
P ) SN ey G Jar3 300 et o2 (Xl sl 30

“it isHe who created you from a single person, and made His mate of like nature, In order
that He might dwell with Her (in love)”

The above verse refers to the universal origins of the creation of human beings and lay
emphases on the human beings are in pairs. it is essential to undestand the meanings of the

terms nafs and zawj to know the way in which humans were created, the purpose of the terms

nafsand zawj, and correspondingly of phrases 9.1’30...42 is interpreted and undestand

through careful explaination. Maulana Azad interpreted this verse and stated that the divine

Tazkiyah-i-Nafs. Amin Islahi. (Faisalabad: Malak Sons, n.d.), vol. I. p. 221

3Family Law in Islam, theory and application. Muhammad Tahir Mansoori. (Islamabad: Shar’iah Academy)
2006. pp. 2-3
% Surah al-A ‘raf 7:189
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wisdom created all human beings from one being and interpreted ‘nafswahida’one living
being as father, its implication was that all men and women have originated from one living
being therefore enjoy the equal status in life. The Qur’an is silent to the assertion made that
Syeda Hawa was created from the rib of Syedna Adam and thereforeisinferior in status. *

Marriage helps to manage natural desires and make it in the right direction. It functions as a
shield against committing illegitimate relations, which are forbidden according to Shari’ah.
Marital relationship results in peace and comfort of souls as it brings affection and
compassion between the spouses. Understanding between the husband and wife is considered
as means to fulfill their emotional longings. In other meanings this intimate relationship that
exists between the spouses is vital for fulfilling the natura longings that supports the

individual s to concentrate upon performing their divine duties effectively.

1.2.4 Procreation and up-bringing of children according to Islamic teaching

The primary objective of Shari’ah is procreation and protection of human race. The parents
who give their children affection, provisions, and brought up with religious instructions look
after children in Islamic family structure. In case the parents are not alive, Shar’iah, make
this responsibility to next of kin with in child’s family to take care of Muslim child with
optimum care. The guardian become responsible for the provision of child's welfare and
protection of his interests, but if there is no next of kin, care for the child becomes a joint
responsibility of the Muslim community. According to Islamic culture, parents’s
responsibility and compassion towards their children is their important religious as well as

socia responsibilty.*

#Tarjuman al-Quran. Maulana Abdul Kalam Azad. (Dehli: 1980) vol 11 p. 422.
#Family structure in Isam. Abdal-Ati.
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“and those who believe and whose families follow them In Faith,- to them shall we join their
families: nor shall we deprive them (of the fruit) of aught of their works.”

The importance of the family in Islam bring forth from its significant role that shapes both
man and woman as husband and wife and create values amongst them which nourished by
gratification, encouragement, and mutual understanding®. Human nature is attracted towards
the rank or linage for the selection of the spouse. Therefore one of the companion inquired
about these options whether it is acceptable under Shari’ah or not. The underline principle has

defined by the Prophet  in the following Hadith:
37(( »
“Marry women who are loving and very prolific, for I shall outnumber the peoples by you”

Muslim children both boy or girl is treated equal in upbringing according to Islamic teachings
andparents will be rewarded for their upbringing.Children’s upbringing in Islamic way is

mother’s responsibility as mentioned by Prophet Muhammad  in the following hadith:

bl e g1 38005 cadie S Ge st 5hs gl Gl e (o Ay cadie ) Ge J5tue 8K 215 28K Y
Sle g1 dall Ne s eagie A (o sealys dea s ol Jal e e )5 810405 catie 5 (e I 55 eadn
Beatie ) 0o Jsiiun LG ¢1 2806 Y1 e It b5 et I
“Take care! Each of you is a shepherd and each of you shall be asked concerning his flock. A
leader is a shepherd of his people, and he shall be asked concerning his flock; and aman is a
shepherd of the people of his house, and he shall be asked concerning his flock; and a woman
is a shepherd of the house of her husband and over their children, and she shall be asked
concerning them.”

% Surah At-Toor 52:21

% surah al-Furgan 25:74

$'sunan Abi Dawud. Book of marriage (Kitab un Nikkah). Chapter: The Prohibition Of Marrying Women Who
Do Not Give Birth Hadith 2045

%Jami Sahih li al-Bukhari. Book of Ahkam . Hadith 6719.
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Marriage ensures social and moral stability to Muslim man and woman and Islam defines a
way of living for both the spouses, as Islam consider marriage as basis of family. Imam
Ghazali explains the responsibilities of husband in the following way:

“This is the responsibility of a husband to uphold inproviding their wives rights, to tolerate
their manners, or to endure harm from them. Improving one's manners with women and
upholding their rights are easier than seeking lawful gain. There is aso important in this
regard because he (the husband) is a shepherd and is responsible for his flock. The Prophet
said, It is sin (ithm) enough for aman to destroy those for whom he provides.”*

It emphasizes the significant role of husband under the injuctions of the Qur’an and Hadith of
the Prophet . Marriage is not merely the procreation and increase human beings as
produced by legal conjugational bond but it also emphasize its sacred character as evident
from the above teachings. it emphsises the significant role of both man and woman in the
socia structure of life.

1.3 Significant status of Woman in the Qur’an and Hadith Literature

1.3.1 Creation of Man and Woman from “one soul’

Islam grants Muslim woman’s dignity and esteem. Islam is significantly defines human beings
capacity to carry Allah’s commandants, and woman equally capable to observe

responsibilities and obligations of the commandments. Islam respects the woman and her

nature of creation is equal to the man. Establishing this fact, the Qur’an says:
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“He created you (all) from a single person: then created, of like nature, His mate”

*The Revival of the Religious Sciences. Imam Abu Hamid al-Ghazali. Book on the Etiquette of Marriage.
(trandate by Madelain Farah. P. 167.
“ Surah al-Zumar 39:6
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The concept of zawjis used for both male and female genders, but nafs is a semantically
masculine. This concept, with its meaning is used for a couple or pair. However, since
opposing things can also be in couples or pairs it does not necessitate resemblance. the
concept zawjdenotes pair but does not always mean being similar or the same. the concept of
zawjis used in the Quran for couples of animals, plants and every other being along with
human beings. In the verse “and of everything We have created pairs*”.Abi  Hurairah
narrated from Messenger of Allah () who said:
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“whoever believes in Allah and the Last Day, if he witness something let he speak good or
else keep silent. Deal kindly with women, for woman was created from a rib and the most
crooked portion of the rib is its upper part; if you try to straighten it, it will break, and if you
leave it, it will remain crooked, so treat the women in the best way”.

MaulanaAbl |AlaMaududi explained that at initial stage first human being was created who
further spread the human race on earth. Therefore, human race is related and should honour
the obligations regarding this relationship. Quran provided that Adam the first man was a
single soul who as a father spread the whole human race on earth. The knowledge as to how
Eve was created is not certain but arguable. Generdly, it is stated that Eve was created from
the rib of Adam and the Bible provides the same. In Bible, Talmud further adds to it that it
was the thirteenth rib of Adam. However, the Quran is quiet in this regard and the sayings of
the Prophet generally cited in support have different interpretations. Therefore, the rational

approach seems to leave it undefined as practiced in the Qur'an instead of wasting precious

time to ascertain the details.®

! Surah Dhariyat 51: 49

*2Sahih Muslim. Imam Muslim ibn al-Hajjaj. The Book of Breastfeeding: 17 Chapter17: Advice with regard to
women. Hadith: 3644.

“**Tafheem al Quran. Maulana Abul AlaMaududi. Vol 2: p. 26.
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“and Allah has made for you mates (and companions) of your nature, and made for you, out
of them, sons and daughters and grandchildren, and for you sustenance of the best:..”
Woman makes up half of human society and they are responsible for the nurturing, guidance
and reformation of the subsequent generation of man and woman. It is woman who imbues
principles and faith into the souls of the nation. Muhammad Asad, too, states that “nafsmeans
soul, spirit, intellect, living being, animate being, human being, person, identity (persona
identity), humanity, essence of life and the first principle”*.Prophet Muhammad ( ) ordered
his Companions to treat their wives in best way and endure the mistakes of their wives,
clarifying the nature of the woman, in to which Allah Almighty created her.
1.3.2 Woman isthe pair and of similar nature as of Man
Allah Almighty in His perfect wisdom has created all creatures in pairs. Man and woman is
created from the single soul therefore there nature is same as creature. There is a biological
difference is to create a balanace and harmony in this world as everything is in par and
everyone is assigned with a specific jon to be done in this world. Therefore, Qur’an explains
that man and woman has been created of the same species; as it is said:
T de T
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“(He is) the Creator of the heavens and the earth: He has made for you pairs from among
yourselves, and pairs among cattle: by This means does He multiply you™

Islam raised position of woman spiritually by declaring man and woman complemented each
other by a means of mutual affection. lbn Kathir expounds the verse that “Allah's perfect

mercy has made the spouses from own kind, and created love and kindness between them. For

* surah An-Nahl 16:72
“*Muhammad Asad, The Message of Qur’an (Gibraltar: Dar al-Andalus, 1980), 155.
“6 Surah al-Shara 42:11, See also Surah al-Dhariyat 51:49
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a man stays with a woman because he loves her, or because he feels compassion towards her

if they have a child together, or because she needs him to take care of her”.*’
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“O mankind! we created you from a single (pair) of a male and a female, and made you into
nations and Tribes, that ye may know Each other (Not that ye may despise (each other).”

Starting with the notion of nafs, even though this word in language is feminine, it covers the
both masculinity and femininity in its general usage. Its wordy meaning it provides the similar
of something and the object itself and in religious meaning; it means a soul, spirit or
essence.*Basically,nafsis the entity that creates a human being in fact a human being in the
world is consists of its soul as well as body. This sense of nafsis only used for human beings
and indicates to the common roots of human beings and establishes the very basic spirit of
humankind..>
“They are your garments and ye are their garments.”

This point has been beautifully explained by Imam Al-Ghazali. He explains that one of the
advantages of marriage is that by having intimacy with wife because of general conversation
eases one’s heart, which in results increases one’s desire to worship the Allah almighty. The
heart contracts through consistency in the worship and the ease required through marriage.

The dominant objective of marriage includes spending time with woman to relish, to have

children and to fulfill the desire of taking care of and upbringing the children. However,

“Tafseer Ibn Kathir Abu al-Fida 'Imad Ad-Din Ismaiil bin 'Umar bin Kathir. vol. 5. p. 406

“8 Surah al-Hujraat 49:13

“%al-Mufradatfigharib al-Qur’anRaghib al-Isfahant,.(Cairo: Maktabat al-Anjla al-Misriyya, 1970),
OTafsir al-Manar (Cairo: Dar al-Manar, 1947), p. 326.

*! Surah al-Bagara 2:187
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objective can be different for varied individuals considering the particular circumstances of
the people, which must be brought into consideration. °* In Islam it is considered that the
object of marriage isto create a home filled with peace and comfort for both the huband as
well as wife. The marital relation assists husband and wife to live with one another while
supporting and cooperating to mange the internal household affairs.As it would bring the
tranquility and time in their lives significantly required to fulfill the commandments of Allah.
The Prophet  has advised the beliversto select the spouse who would assist them to obtain
the blessings of Allah. The Prophet  said that:

53 ARl £ 5l LSl ¢ i A5 (e Gy
“Theworld is provision and the best provision in the world is a righteous woman.”
1.3.3 Respect to the Muslim woman’s honor and dignity
Divine commandment in Islam about the association between Muslim man and woman in
community, Shar’iah has assigned a position of dignity and esteem to Muslim woman. Such
eneficent regulation is essential for peace and moral progress of the society™.
S U i ) Sy ot 5 4 9B ] g b 3T
“and say to the believing women that They should lower t/heir gaze and guard their modesty;
that They should not display their beauty and ornaments except what (must ordinarily)
appear.”
For the safwguard of the chestety of Muslim woman, men in muslim society are advise to
lower their gaze and give respect to the women in the society. Allama Shabbir Usmani

explains that according to verse of the Qur’an, both men, women are including in the meaning

**The Revival of the Religious Sciences. Imam Abu Hamid al-Ghazali. Book on the Etiquette of Marriage.
(trandate by Madelain Farah.. p. 172.

*3gahih Muslim. Imam Muslim ibn al-Hajjaj. Hadith:1467

>Women In Islam. Zafar ullah Khan. (UK: Islamic Foundation) 2008 p. 35

% Surah al-Nuar 24:31
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of bani aadam, and therefore they both are equally honorable without any special distinction
or gender discremination. *® Muslim women must also guard their modesty in a society.
1.3.3.1 Significance of protection and upbringing of female child
Before the edvent of Islam, thre was a crul practice of killing of female child after her birth.
The Qur’an condemns the cruel practice of female unwelcoming attitude and infanticide of
some parents upon hearing the news of the birth of a baby girl. Instead Islam bound the
parents to support and show kindness and justice to their daughters as their special duty.
.Criticizing the attitudes of such parents who reject their female children, the Qur’an says:
S a3 152 4gs OB (BN B asf 5 5
“when news is brought to one of them, of (the birth of) a female (child), His face darkens, and
Heisfilled with inward grief with Shame”
The Qur’an forbade the culture of female infanticide despite of its social acceptance
and considered it a crime like any other murder. Girls are given respected
® LBl @il i
“when the female (infant), buried alive, is questioned/-.for what crime she was killed”
Prophet Muhammad gave good tidings to those who up bring their daughters and sisters
according to their means.Abi Said Al-Khuzri narrated that the Messenger of Allah  said:
59 (A3 Al Bead ) B eiiada (oAl BT T R el AT S 5T il ESE AT (R Gax

“whoever has three daughters, or three sisters, or two daughters or two sisters and he keeps
good company with them then Paradiseis for him.”

*® The Noble Qur’an (Tafseer-e-‘Usmani). ‘Allama Shabbir Ahmad Usmani (Karachi: Dar-ul-Isha’at) 2003.vol
1. P. 335.

% Surah An-Nahl 16:58-59

%8 Surah al-Tagweer 81:8-9

Jami¢ At-Tirmidht. Imam at-Tirmidhi. Chapter:13 What has been related about spending on daughters and
sisters. Hadith: 1916. .
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1.3.3.2 Mother has high rank according to I slamic teachings
The kind treatment with woman is one of the most significant features of Islamic teachings
especially Islam grants a high position to mothers. The Qur’an emphasize the great struggle
the mother goes through for her child and the responsibility to respect ones parents. Islam
commands kindness, respect and obedience to parents especially emphasize to rights of the
mother.
CELN)s J e gfg;ta & s g e g s 43 eyl o5
“we have enjoined on man kindness to Hi; parents: In pain did His mother bear him, and In
pain did she give Him birth. the carrying of the (child) to Hisweaning is (A period of) thirty
months...”

Muhammad Al-Shafi‘T enlightens this verse and he transcribes this is as it is ordained that
amongst the two parents mother enjoys more right than father. Keeping in view the genera
rule,respect should be given to both parents however; mother goes through the pain of giving
birth to a child and sufferings she goes through in the upbringing of a child. Contrary to this,
if the father is capable enough to afford these services of upbringing his child he would not
have to suffer like a mother does. This is the ultimate reason our prophet () has granted

more rights to a mother than anyone else.*".

“A man came to Allah's Messenger () and said, ‘O Allah’'s Messenger ( )! Who is more
entitled to be treated with the best companionship by me?” He () said, “Your mother’. The
man said. “Who is next?” He said, “Your mother’. The man said, “Who is next?’ He () said,
“Your mother’. The man asked, ‘Who is next?’ He () said, “Your father”.®?

€ Surah Ahoaf 46:15 See also Surah Lugman 31:14
®Maarif ul Quran. Mufti Muhammad Shafi. Vol. 7, p. 796
®2gghih al-Bukhari. Book Al-Adab Chapter 2 Hadith 5971. Seeindex serial number 56
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1.3.4 Muslim man and woman - Equality in spiritual etatus
Allah swt gave equal spiritua status to both Muslim man and woman. It is mandatory on all
Muslim men and women to seek the pleasure and forgiveness from Allah by obeying the

commandments given by Allah almighty.
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“for Muslim men and women,- for believing men and women, for devout men and women, for
true men and women, for men and women who are patient and constant, for men and women
who humble themselves, for men and women who give In charity, for men and women who
fast (and deny themselves), for men and women who guard their chastity, and for men and

women who engage much In Allah.s praise,- for them has Allah prepared forgiveness and
great reward”’.

Muslim Man and woman is spiritually similar one to another and are equally beneficiary of

favours and blessings of Allah Almighty. As Qur’an establishes:

&
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“and their Lord hath accepted of them, and answered them: Never will | suffer to be lost the
work of any of you, be He male or female: ye are members, one of another: ....”.

These commandments show that qualities and characteristics of Muslim woman are of redl
worth in the sight of Allah Almighty. The basic values of I1slam which has been compressed
into believing woman who will be rewarded same as man and is no distinction between
believing man and woman in spiritual sphere of Islam. There is no spiritual difference

between woman and man in Islam.

% surah a-Ahzab 33:35
%Surah Al ‘Imran 3:195
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1.3.5 Diverserolesof Muslim man and woman in social life
Allah Almighty has a divine scheme which established His complete wisdom. Man is created
from a single soul but their social functions are not identical. In this view this diversity occurs
due to respective capacities. Thisisindicated in the Qur’an asis sad:
Y I LV T R Ot D I P
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“He said: Our Lord is He who gave to Each (created) thing its form and nature, and further,
gave (it) Guidance™

Base on the nature of Male and female, their social roles has adiversity of its functions.

P ed ’, rd 4 /t' /’ J’// o d ‘. C
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....(establish) Allah’s handiwork according to the pattern on which He has made mankind:

no change (let there be) In the work (wrought) by Allah..”
It is not a question of superior and inferior based on gender, but due to natura capacity with
Allah amighty the Creator has assigned to each individua. Therefore, to run the affairs of
martial world both man and woman is assigned their job according to the faculties and
capacities they possessed.
1.3.5.1 Muslim man and woman are supportive to eachother (Awliya)

The Qur’an established support and assistance of Muslim man to Muslim woman by saying:

20

3 2 27 s, ., S - ;E’E. > - ',9‘,){9~" Y N e W
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““the believers, men and women, are protectors one of another: They enjoin what isjust, and
forbid what is Evil..”

Allah Almighty mentions the praiseworthy qualities of the believing man and woman. They

assistand helpone another by sincere supportas is narrated in the hadith:

% surah Taha 20:50
% surah al-Ram 30:30
5 Surah a-Tawba 9:71
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“The prophet said: The believer in relation to another believer is like the parts of a
building - they mutually support one another, and he demonstrated that by entwining his

fingers. The metaphor of the believers in their mutual love and mercy is like a single body.

When one part of it suffers, the rest of the body prays for it with fever and sleeplessness”.®®

Therefore Muslim woman nurtures her family to obey the commandments of Allah and
restrain from His wrath. As pious woman is the blessing of Allah for Muslim
community.Abdulah ibn Amr narrated from Allah's Messenger () who said:

cdalllall 8 5al LA glia 55 Bl LAy

“The whole world is a provision, and the best object of benefit of the world is the pious

woman”.%°

Woman in Islamic culture is referred as a ‘“Mohsina’

means ‘a fortress against evil’. A pious
believing woman keeps herself and her family especialy husband and children on path
prescribe by Shar’iah and prevent from harm of thisworld and hereafter ™.
7 (56 sy a5 1,0l ¢l
“O ye who believe! save yourselves and your families from a Fire”

Therefore if some mistake occurs from her, 1slam advices man to be kind with the woman and
prohibits him not to get aside her or punish her.Allah amighty advises the believer to protect
his family from wrath of Allah by guiding them to follow the path of Shari’ah.As pious
woman is the blessing of Allah swt for Muslim ummah. Allah's Messenger () commended to
believing muslim husband not to hate or give harm he should pleased with another to create a

justice in the attitudes as believers are supportive to each other and they tolerate others faults

to unite the relationship.

®85ahih al Bukhari. Book :Good Manners (Al-Adab) Hadith 6011

%9Sahih Muslim. Book of Breastfeeding: Chapter 17: Hadith: 3465.

" surah An-Nisa4: 25 and Surah Maida 5:5

Women’s rights in Islam. Umer Farooq. http://www.msit.no/WomensRightsinlslam.pdf
2 Surah al-Tahrim 66:6
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1.3.5.2 Muslim man (Wali) is protector of interest of woman

Islam appointed Muslim man as guardians for woman to safe guard her interests:
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“men are the protectors and maintainers of women, because Allah has given the one more
(strength) than the other, and because They support them from their means..”.

A family is required to have a custodian to protect the interests of the family. Maulana Amin
Islahi’s assertion is in favour of distinctive roles of human. In his view, “man possesses those
qualities which are required for the custodianship of family. However, it does not mean that
man is superior to woman in al walks of life. There are certain areas where women are ahead
of men. Man cannot take care of the children as can a woman”"®. For the generosity on the
orphans especially on the girls, and protect their interests tthe prophet inform the merits of
such actions as “Whoever is in charge of (put to test by) these daughters and treats them

generously, then they will act as a shield for him from the Fire.” °

1.3.5.3 Muslim Woman'’s right of ownership of property

A Muslim woman has the privilege to earn money, the right to own property, to enter into
legal financial contracts and to manage all of her assetsin any way she pleases. She can make
business transactions and nobody claim her earnings including her husband. Islam has also

provided a woman the right to inherit from her relatives. The Qur’an states:
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8 Surah Nisa 4:34

"Tadabbur-i-Qur’an, Maulana Islahi, , vol. 2, p. 291

"Sghih al-Bukhari. Kitab al-Adab. Chapter 2, Hadith 5995 see index serial number 61
"®surah al-Nisa’ 4:7
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“from what is left by parents and those nearest related there is a share for men and a share
for women, whether the property be small or large,-a determinate share”.

Islam grants Muslim woman complete right to own her property she earned or take from her
inheritance or dower or earn by her own means and spend according to her wish without

permission of any male relative including her father, brother, husband or son.

“In this he reported that Umm al-Muminin, the wife of the Messenger of Allah , Maimunah
bint Al-Harith freed a girl born as her slave without asking for the Prophet's ~ permission.
When she mentioned this to him he said: If you had given her to your maternal uncle as a gift,
your reward (with Allah) would have been greater.””

1.3.6 Muslim Woman’s rights and obligations under Islamic teachings

For the socia life activity of Muslim woman and man, both have separate spheres to function

according to their roles. The Muslim man has social function in some particular public spheres

and the Muslim woman in some others.

P LS L
“every soul will be (held) In pledge for its deeds” "
Muslim man and woman possess the qualities and characteristics Islam has granted to both
genders equally, Allah will raise them to equal ranks and bless them with equal rewards. It
will not affect their status, reward in the sight of Allah swt the Creator, Muslim woman raised
children and carried out house, and family and the man performed the duties of earning and
provision for his family under the commands of Shar’iah and established the Shar’iah
injunctions for the sake of Allah Almighty pleasure. The Qur’an gives evidence that Muslim
woman has complete capacity as man in her action regarding rights and obligations as she will

be judge accordingly. In the word of Allah, Qur’an states:

""sahih Al-Bukhari .Chapter “A woman is permitted to free slaves and give gifts to someone other than her
husband, unless she is mentally deranged.”Hadith:
"®Surah al-Muddathir 74:38
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“Whoever works righteousness, man or woman, and has Faith, to Himwill we give a new life,
alifethat is good and pure and we will beﬁo_w on their reward according to the best of their
actions™.

Maulana Abu | Kalam Azad has expressively advocated equal rights for Muslim woman he
writes: “the Qur’an not only creates a belief about the rights of women but clearly declares
that they are equal to men in matters of rights. As man has rights over women, women have
rights over men. In other words, women have to take in return for what they give, it is not
right that men should demand rights from women and forget the latter’s rights. As women
have obligations towards men, men also have obligations towards women”.

Maulana Qari Muhammad Tayyab (the Chief of Dar-ul-Uloom Deoband) advocates the
equality of rights of man and woman in Islam. He writes “the fact is that woman enjoys the
same rights as men, in certain respects, they enjoy even more rights. He goes on to say that
Syeda Ayesha is the wife of the prophet  and she has half of the knowledge of revelation.
The Prophet said about her that half of the knowledge of revelation should be acquired from
my companions and the other half from Ayesha. After al Syeda Ayeshais awoman and Allah
has given such a status to women that thousand of prophet’s companions are put on one side
and a woman on the other side”.®*

1.3.6.1 Exemption from religious obligations

Muslim woman is capable of performing mandatory religious obligations, such as Prayers,

Fasting, Zakat and Pilgrimage. However in some situations Islam grant certain exemption to

Muslim woman.

™ surah Al-Nahl 16:97
& Tarjuman ul Qur’an. Maulana Abul Kalam Azad. (Lahore: Islamic Academy. n.d.) vol 2. P.
8 Fadilat al-Nisain Figh al-Qur’an. Qari Muhammad Tayyab (Karachi: 1985) vol 8, p. 61.
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*““(Fasting) for a fixed number of days; but if any of you is ill, or on ajourney, the prescribed
number (Should be made up) from days later. for those who can do it (with hardship), is a
ransom, the feeding of one that is indigent. but He that will give more, of His own free will,- it
is better for Him. and it is better for you that ye fast, if ye only knew”.

f

The muslim woman is not liable to observe prayers and fasting during her menstruation and
postpartum after child birth.
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“A woman asked "Aisha, should | offer the prayers that which | did not offer because of
menses. ‘Aisha said, ‘Are you from the Huraura’' (a town in Iraq?) We were with the Prophet
( ) and used to get our periods but he never ordered us to offer them (the Prayers missed
during
menses).”
Narrated from Hazrat Ayesha thatFatima binte Abi Hubaeesh inquired from the Prophet that
she got persistent bleedingand did not become clean. may she gave up prayers?’

B obins (o) 2 (L G i 1 Y1 8 8l o3 L5 (e U3 ) Y
“He replied, ‘No, this is from a blood vessel. Give up the prayers only for the days on which
you usually get the menses and then take a bath and offer your prayers.”
Muslim woman isexempted from fasting during the month of Ramadan if she is pregnant
mother or a nursing mother and she fears harm to her own health or that of her child. Abdulah
bin Abbaas while explaining the verse; ‘For those who can do it (with hard-ship) is a ransom,
the feeding of one, that is indigent” he said “this was a concession granted to the aged man and

woman who were able to keep fast; they were allowed to leave the fast and instead feed an

indigent person for each fast; (and a concession) to pregnant and suckling woman when they

#gurah Al-Bagarah 2: 184
8gahih Al-Bukhari.Book of Menstrual period. Hadith 321.
8 Sahih Al-Bukhari Book of Menstrual period. Chapter: If awoman gets menses thrice a month, Hadith 325
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apprehended harm (to themselves)”.®*Muslim woman is excused from circumambulation
during hgj in the state of impurity. “Aisha said, ‘We set out with the sole intention of
performing Hajj and when we reached Sarif, (a place six miles from Mecca) | got my menses.
Allah's Messenger () came to me while | was weeping. He said 'What is the matter with
you? Have you got your menses? | replied, 'Yes."' He said, 'This is a thing which Allah has
ordained for the daughters of Adam. So do what all the pilgrims do with the exception of the
186

Tawaf (Circumambulation) round the Ka‘ba

1.3.6.2 Women’s “‘deficiency’ in wisdom and religion: an evaluation

This is tenderness of Islamic teachings towards Muslim woman that it exempt woman from
religious obligations during her physical unfitness to observe them. Islam considers the facts
and takes into account the physical changes associated with woman’s natural biological
functions. However following are the two evidences which are generally mentions to lower

the status of woman;
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... and get two witnesses, out of your own men, and if there are not two men, then a man
and two women, such As ye choose, for witnesses, so that if one of them errs, the other can
remind her..”

The prevalence of evidences indicates that Muslim woman can be as intelligent as man and,
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therefore, they should be consulted and their perspectives respected in Islamic teachings.
Muslim Jurists have same observations and opinions regarding woman in legal rulings.

These definicency inintellect and religion is expalin in adetail Hadith below:

#gunan Abi Dawud Book of Fasting. Chapter:The Beginning Of The Ordainment Of Fasting. Hadith: 2318 see
index serial number 35

8<ahih al-Bukhari. Book of Menstrual PeriodsChapter 1: Hadith: 294. See Index serial number 13

8 surah Al-Bagarah 2:282

‘... and get two witnesses, out of your own men, and if there are not two men, then a man and two women, such
As ye choose, for witnesses, so that if one of them errs, the other can remind her..”
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“Narrated Abl Sa’id Al-Khudri: Once Allah's Messenger () went out to offer the prayer of
“Id-al-Adha or Al-Fitr prayer. Then he passed by the women and said, ‘O women! Give alms,
as | have seen that the mgjority of the dwellers of Hell-fire were you (women).” They asked,
‘Why is it so, O Allah’s Messenger ( )?” He replied, “You curse frequently and are
ungrateful to your husbands. | have not seen anyone more deficient in intelligence and
religion than you. A cautious sensible man could be led astray by some of you’. The women
asked, ‘O Allah's Messenger ( )! What is deficient in our intelligence and religion?’ He said,
‘Is not the evidence of two women equal to the witness of one man? They replied in the
affirmative. He said, ‘This is the deficiency in her intelligence. Isn't it true that a woman can
neither pray nor fast during her menses?” The women replied in the affirmative. He said, ‘This
is the deficiency in her religion.”
Shar’iah draws objective of the rule for witness in practical matters to achieve justice by
having two women support each other’s testimony in financial matters. Shar’iah doesnot
defineit auniversa rule that all women are half asintelligent as men or that their testimony is
aways half of a man. Besides this narration the practices of the prophet and companions
shows to praise woman’s wisdom in social matters. Woman has granted with a unique and
complementary intelligence that can guide man in minor matters. For instance, it is reported
that the Messenger of Allah  consulted his wife Umm Salamah and she provided him with
akey insight into his problem.
“Marwan reported:After the treaty of Hudabiyyah was concluded, the Messenger of Allah,
peace and blessings be upon him, said to his companions: *Get up and offer your sacrifices,
then shave your hair’. None of them stood up, and the Prophet repeated his order three times.
When none of them stood up, the Prophet left them and went to Umm Salamah, and he told

her about their attitude. Umm Salamah said: O prophet of Allah, would you like your order

8gahih al- Bukhari. Book of Menstrual PeriodsChapter 6: A menstruating women should leave observing
Saum, Hadith 304..
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to be carried out? Go out and do not speak to them until you have offered your own
sacrifice and have called the barber to shave your head”®. “Narrated Abli  Musa: Never
was a Hadith unclear to us - the Companions of the Messenger of Allah - and we asked
'Aishah, except that we found some knowledge concerning it with her.”%® Masruq reported he
was asked, ‘Was Aisha knowledgeable of the religious obligations?” Masruq said: ‘By the
one in whose hand is my soul, | saw the learned elders among the companions of
Muhammad,  ask her about the religious obligations.

Ibn al-Qayyim explains and writes: As far as testimony of a woman is concerned she is equal
in honesty, veracity, piousness and virtue as any other being. However if it is apprehended
that she will forget anything while testifying then it will be reinforced by someone of her
caliber and then she will testify along with her. This will make them sturdier than the
testimony given by a single man. Benefit of doubt favors two women like Umm darda and
Umm Atiyyah than to a single man. It is narrated that Imam Ahmad said that if a man is
dying and he writes a will and there are no men present at the moment but only women
then testimony of women will be given the equal importance and it is affirmed by him. **

Early jurists have a dynamic approach towards woman’s testimony. Majority of the jurists did
not accept or compel Muslim woman to testify in criminal investigations, legal punishments,
and other matters outside of their social range, but they accepted a woman’s testimony as
equal in her ordinary duties. Ibn Rushd writes: “As for the testimony of individual woman,
meaning woman without man, it is accepted by the majority in personal rights which are

usually not the purview of men, such as pregnancy, consummation, and ailments

89gahih al-Bukhari. Hadith. 2731
“gunan al-Tirmidhi Chapters on Virtues. Hadith: 3883. See index serial number 49
*tal-Turuq al-Hukmiyah. Ibn Qayyam. Vol: 1. P. 136
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affecting women”.% Therefore, it is a misinterpretation of prophetic tradition that all
Muslim women are “deficient in religion” and ‘reduce in intelligence’. The given ‘reduction’
isin her legal capacity regarding finances and not in her intrinsic intelligence itself.

1.4 Status of married Muslim women in The Qur’an and Hadith literature

In Islam, the woman is a legal partner to the marriage contract on equal basis. Marriage is a
contract where both partners i.e. husband and wife equally possesses equa rights and
obligations for the purpose of legitimate relationship and procreation of children. For its
validity free consent is prerequisite in Islamic teachings. Muslim man is obligatory to pay
dower as marriage gift and Islam exclusively entitled wife to manage her dower and

guaranteed her of having its full possession:
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“but if ye decide to take one wife In place of another, Even if ye had given the latter a whole
treasure for dower, take not the least bit of it back™

1.4.1 Pious Muslim man isto marry pious Muslim woman
Islam grants the right to Muslim woman and her marriage guardian to seek a pious man to

marry with the woman.
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“women impure are for men impure, and men impure for women impure and women of purity
are for men of purity, and men of purity are for women of purity”

Islam grants Muslim woman the right to seek the equal status of prospective husband in

marriage. Abl  Hatim al-Mazani narrated that the Messenger of Allah  said

“Bidayat al-Muijtahid. Ibn Rushd. 4 p. 248
% Surah al-Nisa’ 4:20
% Surah An-Nur 24:26
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“If someone whose religion and character you are pleased with comes to you (to marry your
daughter or ward), then marry (her off to) him. If you do not do so, there will be commotion
on the earth and widespread evil.”

1.4.2 Equality of partnersin marriage

The significant principle regarding equality of man and woman in the Qur’an which says “that
man and woman are part of one another which fundamentally determines the right and duties
of man and woman in the roles of husband and wife with this fact that they are partners for
life  with mutual affection and understanding”. Islam gives  this

noble and universal message to humanity:
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“O mankind! reverence your Guardian-Lord, who created you from a single person, created,
of like nature, His mate, and from them twain scattered (Like seeds) countless men and
women; - reverence Allah, through whom ye demand your mutual (rights), and (reverence) the
wombs (That bore you)™.

Marriage is a...a solemn covenant... U;J&Li_w,wln Islam which is unique in the way that the

rights and obligations of the husband and wife who are equal partners to it are ordained by
Allah Almighty Himself.

1.4.3 Mandatory approval of woman before marriage
According to Islamic Principle, Muslim woman consent is essential for valid marriage. 1bn

Abbas narrated that Allah’s messenger  said:
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“Al-Aim (divorced or widow) has authority on herself rather than guardian and consent of
Bakr (unmarried) is consulted and the silence is her consent.”

%sunan Tirmidhi, Hadith 866.

% Surah al-Nisa’ 4:1 see also Surah Surah al-Shara 42:11

9 Surah An-Nisa4:21

®Musnad. Imam Ahmad Ibn Hanbal. Hadith :2167. (Multan: As-Sunnah publishers) 1421 h. Vol 1P. 317
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A marriageisnot valid if it is without the approval, acceptance and consent of the woman and
it isforbidden to force a Muslim woman to marry someone that she does not allow.

“Narrated from Ai’sha, a girl came to her and said: my father married me to his brother’s son
so that he might raise his own status thereby and | was unwilling’. She said: ‘sit here until the
prophet comes’. Then Allah’s messenger came and | told him what she had said. He send
word to her father calling him and he left the matter up to her. She said: ‘O messenger of

Allah ()l accept what my father did but | wanted to know whether women have any say in
the matter.” %
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“Khansa' binl Khidam al-Ansariyah said: ‘her father had married her while she was a non-
virgin and she disapproved of the marriage. She went to the Prophet ) and he annulled her
marriage”
It is mandatory for the marriage guardian to obtain the woman's approval before the marriage
whether she is virgin or previously married. It is not alowed to compel the woman to marry
against her will. If anyone concludes a marriage contract that the woman is not pleased with,
Islam has given her right to annul the contract.
1.4.4 Independence of consent and right of choicein marital affairs
In Issam muslim man could not marry a woman with out taking her free consent for the
marriage and stipulations. Muslim woman can choose her prospective husband according to
her own choice or she can send message to some pious person for marriage. Abd  Huraira
(Allah be pleased with him) reported Allah's Messenger () as having said:
101 06 9L Gy el Jsley 1108 (SRS AL 5R0 A& Y 5 Oalind S W) »
“A woman without a husband (or divorced or a widow) must not be married until she is
consulted, and a virgin must not be married until her permission is sought. They asked the

Prophet of Allah ( ): How her (virgin's) consent can be solicited? He (the Holy Prophet)
said: That she keeps silence..”

®gynan an-Nasai. Imam Hafiz Abu Abdur Rahman Ahmad bin Shuaib bin Ali An-Nisai. The book of marriage.
Chapter 36 Father marrying off a vigin when she is unwilling. Hadith no. 3271. Vol 4, p. 124. trans. Nasiruddin
al-Khattab. ( New York: Dar ul salam publishers) 2008. See Hadith index serial number 28

1%<ahih al-Bukhari. Book of Wedlock, Marriage (Nikaah) .Hadith 5138

19lsahih Muslim . The Book of Marriage. Chapter. Hadith 1419.
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Muslim woman is given authority over herself that she can decide about her own self in her
own interest. It is not a shameful and disgraceful act that a woman inform about her choices
and conditions at the time of marriage contract. It is not consider valid for the marriage
contract with out proper consent of both spouses.
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“Narrated hashim’s father: khula bint Hakim was one of those ladies who presented
themselves to the prophet for marriage”.

“It is reported on the authority of Jabir bin Abdillah who narrated that that Allah’s
messenger( ) asked: ‘O Jabir! What type of lady have you married? I replied ‘I have married
a matron’. He said ‘why, don’t you have a liking for the virgins and for fondling them?” Jabir
also said: Allah’s messenger said ‘why did not you marry a young girl so that you might play

with her and she with you?"'%

1.4.5 Presence of guardian in marriage to protect woman’s interest

Islam considers the physical vulnerability and delicacy of women therefore Shar’iah appoints
marriage guardians over Muslim woman to protect woman’s interest and from deceit contract.
For the first reason, it tis mandatory to have a guardian from woman to protect her interestsin

marriage contract.
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“Abl Musa narrated that the Allah’s messenger () said: There is no marriage except with
the consent of a guardian.”

Secondly, Allah Almighty make guardianship as mediators in case of dispute amongst

husband and wife asis said:

1%25ahih Bukhari. Muhammad Ibn Ismail Bukhari., Book of marriage 67. Chapter : 30, is it permissible for a
woman to present herself for marriage to somebody. Hadith: 5113. Vol: 7, p. 45.

103 ahih Bukhari, Book of Marriage: 67, Chapter: 43. Hadith. 5080. See Index serial number 50

1%g nan Abu Dawud. Book of Marriage:12. Chapter 19. Consent of the guardian. Hadith 2085. Vol 2. P. 521.
At-Tirmidhi considered it to be Sahih.
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105
“if ye fear a breach between them twain, appoint (two) arbiters, one from His family, and the
other from hers; if They wish for Peace, Allah will cause their reconciliation...”.

In case of dower (mahr) and other conditions in the marriage contract, guardian is appointed
to protects the interests of woamn. Syedna Ayesha (may Allah be pleased with her) narrated
that the messenger of Allah said:
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* any woman is marries without her guardian then her marriage is void. If he consummated

the marriage with her, she is entitled to the dower for what he has attained from her. And if
they differ, the Sultan is the guardian of one who does not have one.” 1%

Thirdly for an orphan girl its consent should be taken by the guardian for the safeguard her

interest. Her silence being constituted as her acceptance but if she refuses by showing with

any unpleasant jestersit is not permissible to marry her off.**’This principle is based upon the

words of Allah in the Qur’an:
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““ when ye divorce women, and They fulfil the term of their (‘lddat), do not prevent them from
marrying their (former) husbands, if They mutually agree on equitable terms.”

Islam grants the guardians certain responsibilities to protect the interests of the ward in
marriage and interests of minor but if the guardian prevents them then they are forbidden to

do so.

1% Surah An-Nisa4: 35

1069 nanAbu Dawud. Book of Marriage:12 Chapter 19. Consent of the guardian. Hadith 2085n0. 2083
197 Also see An Nisai no 3270, At-Tirmazi no. 1027..

1%gyrah al-Bagara 2:232
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“It is narrated from ibn Buraidah that his father said: a girl came to the prophet  and said:
my father married me to his brother’s son so that he might raise his status thereby’. So the
prophet  gave her the choice and she said: ‘I approve of what my father did, but it wanted
women to know that their fathers have no right to do that.”*%°

The Qur’an and Hadith has granted married woman the right to chose her spouse as she has
owner of her interests and is able to protect in better way. For the second marrage either after
divorce or widow, woman can conclude her own marrage contract without certain guaidence
og her guardian as the prophet of Islam advised to his companions regarding woman consent
at her marriage contact. It is reported from Salih bin Kaisan from Nafi bin Jubair bin Mutim
from Ibn Abbas the Allah’s messenger ( ) said:

) ) \halas « Halind Al 5« Oal il aa (150 Gl

“the guardian has no command over the previously married lady and the orphaned girl is
asked. And her silence is regarded as her consent.” **°

1.4.6 Shar’iah responsibilities of husband and wife

Men and women are equal but not identical. Their physiology, psychology and biology all are
different from men. Depending upon this Allah set some specia roles for both and whose
knows human being better than whose knows our creator does.

o v e
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“and In no wise covet those things In which Allah hath bestowed His gifts more freely on some
of you than on others: to men is allotted what They earn, and to women what They earn:”

1%gynan Ibn Majah . Imam Muhammad Bin Yazeed ibn Majah Al-Qazwini.. Chapters on Marriage. Chapter
One who arranges his daughter’s marriage when she is unwilling. Hadith no. 1874. Vol 3. P. 77 (tran
Nasiruddin al-Khattab) Riyad Maktaba Dar us Salam. 2007 see index serial number 21.

199 nan Abu Dawud., Imam Hafiz Abi Daud Sulaiman bin Ashath. book of marriage:12 chapter 23 Hadith :
2100. See index seria number 47.
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Maulana Ameen Islahi considers “men and women are equal in status, but he views different
socia roles for men and women. Differences in role are due to physical structure and
capabilities of the two sexes. Duties of woman revolve around home and children. She has to
pay more attention to her home and children. Maulana Islahi points out that the main sphere of
function of a woman is her home”.*? However, it does not mean that |slam restricted woman

to come out from her home and perform certain other activities. The Qur’an thus states:
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“and Allah has made for you mates (and companions) of your nature, and made for you, out
of them, sons and daughters and grandchildren, and for you sustenance of the best™

The Qur’an considered marriage a sharing between two human beings and its objective is to

fulfill conjugational gratification based of the relationship on love and mercy. Principles

regarding marrige in Islam are clear and in harmony with human nature. Both man and

woman have equal rights and obligations except of one responsibility that is of custodian of

the family.

1.4.6.1 Kind treatment towards wife

In light of injunctions of the Qur'an, Allah Almighty and his prophet Muhammad  ordered

excellent treatment towards the wife such as generosity and best cohabitation with her. Allah

the most Exalted says:

r 2827 7o o 8 8. T, gt AR - //E/’Q//"'/w“"f’ E,"’J’ ~ e s .{“ /giz
7 ¢ 13- € ug - - . i t“,.."
z

P P LV S PR R B
A & “w o T 2 " | & P s - A s A eu™ .

-

M2Tadabbur-i-Qur’an, Amin Ahsan Islahi. val. 6, p. 223.
“3surah Al-Nahl 16:72
14 surah An-Nisa 4:19
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“ O ye who believe! ye are forbidden to inherit women against their will. nor should ye treat
themwith harshness, that ye may take away part of the dower ye have given them,-except
where They have been guilty of open lewdness; on the contrary live with them on a footing of
kindness and equity. if ye take a dislike to them it may be that ye dislike a thing™.

Islam orders husband to deal with hiswife with dignity and in an equitable manner, not to hurt
or injure her feelings. Husband is supposed s to show her love, appreciates her good qualities
and to give her the impression that he needs her to attain happiness and tranquility in life.
Prophet Muhammad () ordered and emphasizes to behave well to wives, and be generous
with them, and he aso clarified that the best of men is he who treats his wife best. It is

narrated from ibn Abbas that the Prophet Muhammad () said:

« Y A8 A Ul alhl 85R K,

“The best of you is the one who is best to his wife, and | am the best of you to my wives.”**®

Equally important as discussed in Divine message the purpose of marriage is to establish a
contented conjugal relationship based on the principles of equality, impartiality, generosity
and kindness, fairness and justice.

1.4.6.2 Wife’s rights are similar as husband’s rights

Islam disciplines, guides, and nurture human desires and needs in manner that reinforces
man’s humanity. Alah swt clarifies that the woman has rights towards her husband, just as the

husband has towards her. Allah, the Exalted says:
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... ““and women shall have rights similar to the rights against them, according to what is
equitable; but men have a degree (of advantage) over them”.

Maulana Usmani explains that “the Qur’an has brought about a great revolution in the life of

human beings, these four words gave women all that was their right but was always denied

15gnan Ibn Majah Chapter 50. Good treatment of women. Hadith no. 1977. Vol 3. P. 131.
118 gyrah Al-Bagarah 2:228
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them. With these words woman was lifted out of deprivation and dishonor and seated on the
throne of equality”.**’

“Narrated ‘Abdullah bin *Amr bin Al-"As: Allah's Messenger () said, ‘O ‘Abdullah! Have |
not been formed that you fast all the day and stand in prayer all night?’ | said, “Yes, O Allah’s
Messenger ( )!” He said, ‘Do not do that! Observe the fast sometimes and also leave them
(the fast) at other times; stand up for the prayer at night and also sleep at night. Y our body has
a right over you, your eyes have a right over you and your wife has a right over you.”**®

Islam is religion that does not deny man natural tendencies or instincts, or pretend to achieve

human purity by suppressing or destroying man’s basic physical need.
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““your wives are As a tilth unto you; so approach your. tilth when or How ye will; but do some
good act for your souls beforehand™.

According to Sayyid Qutb each part of this divine speech explains an aspect of this most

reflective and significant human relationship. The word ;> provided a meaning of ‘tilth’

here with its connotations of creation in a context of fertility and procreation. Within this
conductive and understandable atmosphere couples may seek each other’s comfort in any
manner that will give them significant and most satifying contentment. **°In marital relation,
husband and wifeare not superior from one another but have reciproca rights as well as
obligations in relation to each other. A husband is a breadwinner and is under obligation to
provide the basicnecessities of life to his wife and to the rest of the family. However, in the

matter of difference of opinion while managing the domestic as well as externa affairs

17 The Noble Qur’an (Tafseer-e-‘Usmani). ‘Allama Shabbir Ahmad Usmani (Karachi: Dar-ul-Isha’at)
2003.vol 1. P. 335.

118 sghih Al-Bukhari Book 67Book of Marriage, Chapter : 90. Y our wife has a right over you. Hadith: 133 see
index serial number 62

19 gyrah Al-Bagarah 2:223

1206 Zillal alQur’an. Sayyid Qutb. Vol 1, p. 273.
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hasband has the authority of deciding the final terms to avoid any damage or destructionto the

marital relation or to afamily unit.

1.4.6.3 Husband is protector and maintainer of wife
The socia structure of Islam is based on family. At the time of marriage, I1slam grants full
capacity to draws conditions which she considers as a protection and security of her martial
relation. Along with this Shar’iahgrants wife with mandatory ownership of dower which is
term as Mahr which symbolizing love and affection of husband in marriage contract. After
marriage it is sole responsibility of husband for the provision to his family.
The Qur’an says:
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“Men are the protectors and maintainers of women, because Allah has given the one more
(strength) than the other, and because they support them from their means.”

It becomes clear that the excellence which Allah almighty has given one over another or to
men over women is not sexual superiority or excellence. It is due to the social functions that
are performed by the two genders. ThisArabic word ‘gawwam’ means “support, protection

2122

and supervision”“. Sayyid Abl | A’la Mawdadt explains: “A gawwam or gayyimis a person

responsible for administering and supervising the affairs of either an individual or an
organization, for protecting and safeguarding them and taking care of their needs”*?,

“The Messenger of Allah said: All of you are guardians and are responsible for your

wards. The ruler is a guardian and the man is a guardian of his family; the lady is a guardian

2L Surah An-Nisa 4:34

2Mufradaat Al-Qur’an. Imam Raghab Isphahani. Trans. Muhammad Abduhu Feroz Pur. (Lahore: Sheikh
Shams ul Haq Publishers). 1987. Vol. 2. p.877

12Tafhim al-Qur’an. Sayyid Abul A’la Mawdadi (Towards understanding the Qur’an)Trans by Zafar Ishaq
Ansari (United Kingdom: the Islamic Foundation)1989. Val: 2, p. 35
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and is responsible for her husband's house and his offspring; and so al of you are guardians
and are responsible for your wards.”*?*

1.4.6.4 Wife’s Right of Dower (Mahr) and Maintenance (Nafaga)

Dower (Mahr) is a compulsory marriage present granted by a Muslim man to his future wife.
The amount of this compulsory marriage gift is generally agreed upon by mutual
understanding of the parties. The Qur’an:
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“and give the women (on marriage) their dower As a free gift; but if they, of their own good
pleasure, remit any part of it to you, take it and enjoy it with right good cheer”

Dower has a symbolic value which originates from husband’s feelings of kindness and
gentleness towards his wife. The purpose of dower in Islam isto raise the worth of wife and to
elevate her to a higher status. The dower gives personality to a woman. For woman, the moral
value of the dower is greater than its material value. According to Mufassirun the Qur’an has
referred to three basic pointsin this verse:

Firstly dower is reffered to as sadugah (gift), for it is a token of the truthfulness and
earnestness of the affection of the man *#. Similarly according to the opinion of Raghib
Isfahani the reason that sadagah with fathah is because it is the sign of sincerity of spiritual

faith

124Sghih al- BukhariBook of Wedlock, Marriage (Nikaah) Chapter: The woman is a guardian in her husband's
house Hadith 5200.See index s.no. 36

1% Surah al-Nisa’4:4

126Tafsir Al-Kashaaf. Imam Ibe Al-Qasim Jaar Ullah Mahmood bin Umar bin Al-Zamakhshari.
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Second the pronoun hunna in this verse means that it is ordained that the dower belongs to
the woman herself and not to her near relative. Dower is not the wages for having brought her
up, nursed her and fed her .**’

Thirdly, the word nihlatan (willingly) makes it completely clear that the dower has no other

purpose apart from being an offer, apresent or a gift .
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“let the man of means spend according to His means: and the man whose resources are

restricted, let Him spend according to what Allah has given Him. Allah puts no burden on any
person beyond what He has given Him. after a difficulty, Allah will soon grant relief.”

Some men complained to the Syedna Umar bin khitab about the large amounts of dower that
the women at their timewere demanding from their prospective husbands. Knowing it troubled
that such a trend may discourage men from getting married. Therefore Syedna Umar
announced in the mosque that he was announcing the an upper limit on the amount of dower.
A wise woman stopshim and said to Syedna Umar: “You will not take away from us what
Allah swt has given us. Syedna Umar asked her to explain her aurgument. Citing a clear
Qur'anic verse, the woman established that the amount of dower can be quite high. Syedna
'‘Umar immediately responded: A woman is right and a man is wrong’. He then abandoned his
proposal”.

In Islamic family structure, husband is required to provide maintenance to his wife and
children. Woman in Islamic exempted from all financia struggles in the status of daughter

and sister, father as her guardian to provide he substainace and in state of wife or mother its

2"Mufradaat Al-Qur’an. Imam Raghab Isphahani. Trans. Muhammad Abduhu Feroz Pur. (Lahore: Sheikh
Shams ul Haqg Publishers). 1987.
128 Surah At-Talag 65: 7
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responsibility of husband to provide provision. Since husband earns and spends his wealth, he
by virtue of this fact, he becomes custodian of the interests of his family. In Shari’ah, wifeis

supposed to be obedient and guardian of the private life of her husband.**
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“provided ye seek (them In marriage) with gifts from your property,- desiring chastity, not
lust, seeing that ye derive benefit from them, give them their dowers (at least) As prescribed;
but if, after a dower is prescribed, agree mutually (to vary it), there is no blame on you,”.

It is clear that dower originates in man’s feelings of kindness and gentleness. Likewise
provision of maintenance is obligatory on husband to provide to his wife and children. Even

in case of revocable divorce, husband is mandatory to provide maintenance and provision to

hiswife.
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“... and if They carry (life In their wombs), then spend (your substance) on them until They
deliver their burden: and if They suckle your (offspring), give them their recompense: and
take mutual counsel together, according to what is just and reasonable. and if ye find
yourselves In difficulties, let another woman suckle (the child) on the (father’s) behalf...”

The rights and the duties of husband and wife fundamentally determines their roles. That’s

why Qur’an considered them kind on each other after dissolution of contract.

12Tadabbur-i-Qur’an. Islahi,vol. 2, p. 292.
%0 Surah al-Nisa'4:24
131 qyrah AT-Talag 65:6, see also Surah Al-Bagara 2: 241
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1.4.6.5 Polygamy and social justice amongst wives

Islam requires a kind and just treatment for a woman therefore to protect her from suffering of
injustice and inequality. Plurality of wivesis not specifically prohibited by divine command in
Islam but it restricted their numbers and the permission is conditioned by just treatment with
the wives, as each wife has given complete capacity to the ownership of the rights from her
husband:
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“marry women of your choice, two or three or four; but if ye fear that ye shall not be able to
Deal justly (with them), then only one, or (A captive) that your right hands possess, that will
be more suitable, to prevent you from doing injustice™.

At the event of having more than one wives, husbands should treat their wives in a just
manner. In just manner meaning thereby to maintain a balance and equality among them in
the affairs of providing necessities, general maintenance and companionship meaning that in
this regard all existing wives require equal division. However, equality in this prespective is
not expected with regards to the affairs which are beyond the personal controlof person such

as the varied level of emotional intimacy or bond towards the spouses that is left out of the

overall principle of equality among spouses:
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*...on no soul doth Allah place a burden greater than it can bear”.
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““ ye are never able to be fair and just As between women, Even if it is your ardent desire: but

turn not away (from a woman) altogether, so Asto leave Her (asit were) hanging in the air™.

Thereis a specific exposition Maulana Wahiduddin Khan writes: “the Islamic commandments
giving permission to marry upto four women does not mean having the right to seize four
women and shut them up inside one’s home. Marriage is a matter of mutual consent. Only that
woman can be made a second or third wife who is willing to be so. And when this matter rests
wholly on the willingness of the woman, there is no cause for objection.”*® In an attempt to
strengthen the woman's position in marriage, the Qur'an affirmed her full legal capacity to
contract marriage and receives her own dower.

1.4.7 Woman’s right to dissolution of marriage contract

As discussed earlier marriage is afirm contarct in Islam but at stage when both spouses could
understand that they could not able to continue the relationship and through arbitration counsil
still they could not maintatin the responsibiltites towards eachother therefore Allah has
granted both the right of separtationin a just way. Shariah has granted the right of divorce to
man to give three divorce and dower to woman while separate her from the marriage contract
like wise Islam grants woman to dissolve the marriage contract if she dislikes to continue the
relation with her husband. Legally a-khul has same status of dissolution of marriage by

Muslim woman as divorce by the man. It is expressed by Allah amighty through the verse of

Surah Al-Bagarah:
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“if ye (judges) do indeed fear that They would be unable to keep the limits ordained by Allah,

there is no blame on either of them if she give something for Her freedom”.

-

\Woman in Isamic Shariah. Maulana Wahiddudin Khan. (New Dehli: The Islamic Centre) 1994. P. 120.
136 Surah Al-Baragah2: 229
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In the situations where the woman considers that she could not maintain the martital relation
with her husband, Islamic law grants the right of separation to the Muslim wife by granting
her legal capacity.
1.4.8 Socio-Religious responsibilities of husband and wife
Allah amighty demands from human beings to be socially responsible towards mankind
according to the commands of Allah swt. The Qur’an grants a slight edge and superiority of
man on woman in social context. The verse clarifies that it does not due to inherit weakness of
the female gender but due to social context™’.
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“Men are the protectors and maintainers of women, because Allah has given the one more
(strength) than the other, and because they support them from their means.”

Mufti Muhammad Al-Shafi‘T explains this terms Qawwam as “in Arabic denotes a person
who holds the responsibility or has the duty and charge to manage a job or run a system or
take care of what has to be done about something, controlling all related factors therein. The
standard role of a man, with regard to women, has been mentioned in this verse through the
word, ‘gawwam'’ which has been translated in various ways, the most common being in the
sense of 'hakim' or one who rules, governs, or decides. Other alternates used are guardians,
custodians, overseers and protectors” *°Relation between rights and duties in Islam is
reciprocal and cannot be divided into sections . However, man has been made more
responsible in connection with the performance of social and economic obligations.

Maintenance of woman is the basic responsibility of man in the Isamic Law. there is no such

3" The rights of women in Islam. Asghar Ali Engineer. (Lahore: Vanguard 1996) P. 44.

138 Surah An-Nisa 4:34

19 Ma’ariful Qur’an. trans. Maulana Mufti Muhammad Shafi (trans.Maulana Mufti Tagi Usmani (Karachi:
Maktaba-e-Darul-*Uloom) 2011. Vol. 2, pp.417-18
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reason where this responsibility is placed on woman. Muslim woman is freed of the burden of
social, political and economic responsibilities.

Giving the right of custodianship to man does not mean that woman merges her personality in
man’s entity. “According to Maulana Amin Islahi, woman is not to be considered as personal
property; rather she is an independent entity. The view of Islahi is important, as there exist
some societies including Muslim societies which do not give due status to women and
continue to exploit them in the name of religion. The issue got much attention after the
emancipation of woman in the Western industrialized societies. 1slahi considered woman a
fully independent member of society and asked man to honour this independent status of
woman”**. Allama Shabbir Ahmad Usmani explains that :

“the superiority of man over woman is established on two major reason, the one is natural and
the other is artificial. The natural reason is that Allah has given excellence to some over others
in their inherent qualities and virtues. The basic qualities are the quality of knowledge and the
power of action.the second reason is material, men expend of their wealth on women as
dowry, expenses of food, cloth and lodging and other necessities of life.”***

Allah Almighty has placed woman’s total financial responsibility on men. Before she is
married, her father and brothers take care of her, and after her marriage, she becomes the
responsibility of her husband. Woman has been made the means of human procreation. Then,
the responsibility of being mothers of children and that of managing and holding the house

and the family together has also been placed on her shoulders.

M0Tadabbar Al-Quran ,isiahi. Vol 2, p. 294
1 The Noble Qur’an .AllamaShabir Usmani (Karachi: Dar-ul-Isha’at) 2003.vol 1. P. 335.
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“A man asked the Prophet ( ): “What are the right of the woman over her husband?’ He said:
“That he should feed her as he feeds himself and clothe her as he clothes himself; he should
not strike her on the face nor disfigure her, and he should not abandon her except in the house
(asaform of discipline).”

Man cannot handle the burdens of responsibilitiesin these areas. Sayyed Qutb explains that “it
is needless to say, both man and woman are the creation of Allah swt, who does not wish to
do injustice to anyone He has created. Indeed, He gives each of His creatures the abilities and
talents that befit the duties assigned to them. both men and women are from Allah's creatures,
and Allah never intends to oppress anyone from His creation.” Sayyed Qutb elucidates that
the institution of marriage is based upon the contribution of both man and woman and they
have been created with full of their abilities and skills and by no mean Allah Almighty has
done injustice in their creation in away of oppressing the opposite one. The role a man plays
in any household as an in charge is out of the scope of this commentary. The role of women in
contrary to this can never be challenged as she enjoys equal civil status within the family and
in the outside world at large. Assigning values or obligations to any one of the gender does
not discriminate him or her against the other gender, nor does their rights are suspended .
Islam has assigned and distributed roles specified to each gender in discharging their duties
and obligations.**® The Obligation and responsibility on the husband based on the principle
that it is mandatory on him to treat his wife with kindness, cause her no harm or grief to keep

her honorably. ***The Hedaya sums up the mutual rights and duties of the husband and wifein

the following terms, with the usual twist in favour of enjoyment. The marriage has certain

2q)nan Ibn Mé&jah. Imam Muhammad bin Yazeed Ibn Majah Al-Qazwini. Chapters on marriage. Chapter:3.
The wife’s right over the husband. Hadith 1850. (English-Arabic trans. Nassiruddin al-Khattab. (Riyyad:
Darussalam publishers) 2007. Vol 3, p. 60.

143 Fi zilal al- Qur’an. (in the Shade of the Qur’an) Sayyid Qutb Trans. M.A. Salahi and A.A. Shamis. (UK:
The Islamic Foundation) 1999.vol 3. P. 113

1%5ee Surah al-Bagarah 2:229-232; and Surah An-Nisa4:19
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legal consequences that it legalized the enjoyment of men and women as husband and wife. It
has also a few restrains such as a woman is prohibited to appear in public, dower and
maintenance of wife is obligatory on husband, established the prohibitions of affinity,
provides rights regarding inheritance, obligation upon men of justice between the wives in
case of practice of polygamy and physical submission of wife when called to the couch, right
of husband to control wife when she tends to incline towards disobedience and expects from
men to treat her with affection and grace further it also declares unlawful the conjunction of
two sisters and other similar categories.'*

1.4.9 Conclusion of the Chapter

The family in Islam is a unit in which husband and wife is unite and share life together under
rules and discipline that is based on mutual love and compassion. The main objective of
marriage institution in Islam is the promotion of mutual affection, procreation and upbringing
of children according to Islamic teaching and respect the dignity of husband and his wife.
Accordingly, the two partners of the contract are equal in status. Islam uplifted the status of
Muslim woman in social context as female child, sister and mother and gave them dignity and
equal right that are granted by the Qur’an and aHadith of the Prophet . In the general rules
of Islam based on the teachings of the Qur’an and aHadith of prophet Muslim men and
women are of equal status. Both have the same spiritua status as their origin is the same.
Therefore both Muslim man and woman are supporter to each other. There are some specid
privileges for Muslim woman in some situations where they are exempted to perform
religious obligations. Islam affirms the absolute spiritual equality of believing man and

woman, and assigns both an equal rank before Allah Almighty. In legal matters according to

“Hidayah. Imam Marginani. Vol I, p. 393.
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innate biological differences between Muslim man and woman Islam give privilege to woman
in the interest of justice but it doesnot constitute that woman is lesser in wisdom and religion
on the basis that Shar’iah exempts her from her biological conditions. Legal exemption does

not mean that woman witness become unequal in all fields of life.

Muslim Man is obligatory to spend his money on the family but a Muslim woman’s dower,
inheritance and maintenance is entirely her own wealth to spend as she pleased. Qur’an makes
Muslim man custodian of his family and make it mandatory on him to provide provision and
protect to his family interest, in this social connect Islam grant an edge to Muslim man over
woman, because woman is physically vulnerable in this regard. Furthermore, the role of the
wife is summarized in the Qur'anic statement that “women have rights similar to that of her
husband, according to what is equitable; but husband have a ‘degree’ over them”. Divine code
of living considers human nature given to both Muslim man and woman to enable them to
discharge the duties assigned to each of them. It maintains justice in the distribution of duties
according to their capacity. In conclusion, Islam promotes equality of man and woman,
recognizes their unique strengths, and makes them equally subject of Shar’iah because of

their capabilities.
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CHAPTER: 2

SIGNIFICANCE AND MEANING OF DOCTRINE OF
LEGAL CAPACITY INISLAMIC LAW

2.1 Introduction of the Chapter

The foundational legal philosophy of Shar’iah isthat Allah Almighty is the source of law and
the individual human is the intended recipient of the law. As discussed in the previous chapter
under to discussion of how woman as a subject of Shar’iah (Islamic law) is addressed in The
Qur’anic text by the supreme Lawmaker, al-hakm Allah Almighty is the originator of the law,
and prophetic traditions. It is significance that Shar’iah has an advance legal system. In
Islamic legal system, the source of command (Hukm) is the Creator. The Command of
Shar’iah (Hukm) comprises of four rudiments, which interact with each other to give rise to
responsibility and rights to obey the law. These elements of Islamic law are: Sovereign Law
Giver (Hakim), the relevant law (Hukm-e-Shari), the act to which the hukm is related
(mahkumk fih, also referred to as mahkum bih) and the subject who performs the act (mahkum
alayh) that is, the person who is under an obligation to obey the law*°.

The present chapter explains how Islamic jurisprudence examines the intersections of these
elements in discussions on the nature of human obligation to the laws of Allah. Discussions
on the connection between law and the Lawgiver include an analysis of the source of
obligation and the nature of the individual obligated by the Lawgiver to the law. The
discussion on the final, and for most significant aspect the individual obligated by the law (al-
mahkum aly), is addressed only in the very final stages of most legal theory texts and

frequently in a section on legal capacity (al-ahliyyah) emphasizes on factors which causes the

148 Jurisprudence in Islam. Taugir Mohammad K han. (India: Pentagon Press) 2007. P. 7
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complete and deficit legal capacity for the obligation and execution of law by the individual
mukallaf (person under legal obligation).

This study concludes with the note that Islamic jurisprudence provides complete legal status
to the muslim woman for obligation and execution of commands of Allah Almighty on the
basis of Islamic legal doctrine of the responsibility Dhimmah.

2.2 Doctrine of Legal Capacity in Islamic Law (Shari’ah)

The triangle of the Lawgiver, the law and legal subject manifests in Islamic jurisprudence as
al-hakm (the Lawgiver or Sovereign Ruler), al-hukm (the law), and al-mahkum aly (the legal
subject). Collectively, thetriad of law (hukm), Lawgiver (al-hakm) and individual (al-mahkum
aly) form the pillars (rukun) that sustain the ‘the value of the law’.**'The subject or the
muhkum alayh is the person whose act invokes a hukm. In Shar’iah parlance, he is known as
the Mukallaf:

“the adillah shariyyah and the ahkam that is the laws or values that regulate the conduct of the
mukallaf, are the two principa themes of usul-al-figh.”**,

The person to whom the command of the Shar’iah is addressed (muhkum alayah) has been
defined as: “Mahkum alayah is a person whose act is referred to by divine communication
(i.e. whose act is subject to divine communication). He is called mukallaf (person under legal
obligation)”** It is an essential condition for an obligation affecting this person that he has
capacity, whether he performs the act directly or through delegation. The first requirement for
thisis that he be able to understand the communication creating the obligation. In addition to

this, there are a large number of other conditions that must be fulfilled before the law that can

7 1hid. p. 163.
“8principles of 1slamic Jurisprudence. Kamali,Mohammad Hashim. (UK: The Islamic text society) 2003. P. 13
19 Usul al-Figh al-Islami. Wahbah al-Zuhayli VVol: 1, p: 158, (Damuscus: Dar a-Fikr 1986).
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operate against or for a person. These conditions are al related to legal capacity, known as
ahliyyah in juristic terminology™°.
221 Etymology of Legal Capacity (Ahliyyah)
Lisan al-Arab Al-Muheatt defines ahlmeans “worthy of"***, The word ahl has been used in the
Qur’an and implies that right and obligation relate to capacity. The The Qur’an says:
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“Allah sent down His tranquillity to His Messenger and to the believers, and made them stick
close to the command of self-restraint; and well were They entitled to it and worthy of it”

a.  Absolute Fitnes

The litera meaning of the word ahliyyah is absolute fitness or ability. Mu’jam al-Wassit
defines:“When it is said that a person is capable of doing something or of undertaking some
work, it implies that he has the ability to do so. It is said a person is capable of doing

something it means that the accomplishment of that task would be expected of him”>®

b. Sufficient Qualifications
The Arabic word ahliyyah means “sufficient qualifications, the possession of which enables

the possessor to enjoy something or be qualified for certain matters™*.”

c. Absolute Competence to fulfill the act
Ahliyyah in another way means absolute competence. It is said: “so and so is competence for
this act”, When he is competent for its performance, for its demand from him, or its

entitlement for it.

130 The Principles of Islamic Jurisprudence. Hassan, Ahmad. (Islamabad. Islamic Research Institute. 1995).
15 jsanAl-Arab Al-Muheatt. Y usef Khaiyyatt and Nadeem Marasshi (ed).vol: 1, p.125. ( Beirut).

152 gyrah Al-Fath 48:26

B3A1-Mu’jum Al-Wassit. Vol: 1,p 31. (Egypt: Maktaba As-Suruk Ad-Dawliyya. 1425h)

>4 jsan alArab al Muheatt. Y usef Khaiyyatt and Nadeam Marasshi (ed)(Beirut)
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Literally it means fitness of a person for performing an act, or for its demand of him, or for his
entitlement to it. Therefore ahliyyah is define as “competence of a person for acquiring rights
and exercise them and for liabilities and their fulfillment”.*>

2.2.2 Legal and technical definition of capacity

Some jurists used the word in its literal sense to convey the legal or technical meaning. The
majority of the jurists, however, employ the term in a restricted sense. This use associates it
with the concept of rights that underlies all laws. But their generality and the jurists use this
word in the sense of special competence for certain specific matters. Technically it is defined
asfollows:

“Ahliyyah means man’s aptitude by which he becomes fit for applying the command to him”.
Ahliyyah of aman for something means his fitness for the issuing forth of that thing from him
asnd its demand of him. In the parlance of Shrai’ah it means his competence for the rights to
which heisentitled and for the obligation to which he is subject.

Al-Zarqga defines legal capacity (al-ahliyyah) as “Description presumed in a person rendering
such a person a possible candidate to receive alegislative injunction™**®.

As-SAbl nee defines al-ahliyyah as “the ability of a person to oblige, be obliged and conduct
ones affairs by oneself”*>".

Al Elami defines a-ahliyyah as “...the fitness of a person to enter into obligation, that is, to

bind and be bound”*®,

15Al-Tagrir wal-Tabhir: Sharh ala Taabir al-Imam al-Kamal ibn al-Humam. Ibn Amir al-Hajj. (Cairo: al-Matba
al-Kubra Al-Amiriya. 1324/1906) vol:2. P 164

156al-Madkhal Al-Fighi Alam. Al-Zarga ,Mustafa Ahmad. ( Beruit. 1959) Vol: 2, p. 733

157pl-Madkhal LidirasatAl-Figh Al-Islami. Al-Sabouni, Abd Al-Rahman (Damascus: Al-Matbaah Al-Jadidah.
1978) Vol:2, p. 24

¥The Marriage Contract in Islamic law in the Shar’iah and Personal Status Laws of Egypt and Morocco. El-
Alami, Dawood S. P: 49. (London: Graham & Trot man. 1992).
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Some legal theorists have used the word ahliyyah as complete competence to do the act. Ibn
Amir a-Hajj explains in al-Tagrir wal Tahbir as “Ahilyyah of a man for a thing means his
competence for its issuing forth from him, its demand from him, and acceptance by
him”.***Mustafa Ahmad Al-Zarga a contemporary jurist defines Ahliyah as a qulaity which
Allah swt determines as a law giver in a person to make him a subject of
Shar’iah,commandments.*®® From these definitions Mahdi Zahraa concludes that a-ahliyyah
IS “a required set of qualifications in accordance with which the person becomes able to
acquire rights, bear obligations and conduct actions and transactions that are able to produce
their legal effects.”**

2.3 Basisfor Understanding the Command (Khitab Allah)

Legal capacity in texts of classical legal theory, discussions on ahliyyah generaly begin with
an analysis of agl (reason) which is established as the foundation of legal capacity. There are
three main conditions for the application of the command of the Shar’iah, to a person i.e.
subject of law (mukallaf) under legal obligation. i.e. reason (agl), puberty (bulug) and legal

capacity (ahliyyah)'®%.

2.3.1 Reason and Under standing (aql)
Legal capacity in classical legal texts discussions on ahliyyah generally begin with an analysis
of ‘agl (reason) which is established as the foundation of legal capacity.*® The purpose of

giving the command to as person is its compliance and obedience. If a person doesnot

Al-Tagrir wal-Tabhir: Sharh ala Taabir al-lmam al-Kamal ibn al-Humam. Ibn Amir al-Hajj ( Cairo: al-
Matba al-Kubra Al-Amiriya. 1324/1906) vol.:2. P. 164

180 Al-Figh al-Islami fi Thawbihi al-Jadid. Al-Zarga, Mustafa Ahmad. (Damuscus: Maktaba Jamiah Damishg.
1963) Vol:2. P 739

181The Legal Capacity of Women in Islamic Law. Zahraa, Mahdi Arab Law Quarterly.. (1996) Vol 11, No3
245-63

1%2Usil al Sarakhsiimam-Sarakhsi vol.2, p. 87.

1%3ysullbid. p. 90
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understand the command, he cannot comply with it. Therefore it is essential that the person
who is subject of law (mukallaf) should be capable of understanding the command and the
legal obligation (taklif). The reason is that legal obligation is a communication or address
(khitab) and a person who is devoid of reason and faculty of understanding cannot be
addressed. The power of understanding (fahm) is based on human intelligence, for the intellect
is the instrument of understanding. But the intellect, being a hidden faculty, the lawgiver has
tied the legal obligation with a quality which is apparent, regular and sensible. That quality is
legal majority (bulugh) coupled with intelligence. If a person comes of age, has soundness of
mind, behaves normally, and there appears no abnormality in his faculty of intelligence, he
becomes mukallaf (under legal obligation). As for the power of understanding, it naturally

varies from person to person'®*.

2.3.2 Puberty (Bulug)

Linguistically, the term refers to the fullest realization of athing, and it refers to peoplein two
ways. The first is a reference to when an individual becomes old, i.e., when a person passes
the age of forty and enters the later stages of life. The second refers to attaining puberty.
According to the renowned lexicographical work, Lisan al-*‘Arab:“Bulug implies a boy or a
girl having a nocturnal emission (ihtalama) and thus signaling the time at which they acquire
responsibility”.*® Technically, “Bulug is defined as the physical and sexual maturity of male
and female bodies. Bulug is determined by nocturnal emission, and gjaculation, while female

Bulug is determined by menstruation, nocturnal emission and pregnancy”.**®

164K ashf al-Asrar. Abd Al-Aziz ibn Ahmad al-Bukhari. (Constantinople: Maktab al-Sanai, 1307) Vol:4, p. 352
165 | isan a Arab. Ibn Manzoor.

16 An Introduction to the Study of Islamic Law. Hassan, Hussain Hamid. (Islamabad: Islamic Research
Ingtitute. 1997) p. 157
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Mulla Jiwan explains, bulugh (sexual maturity) has a role in determining reason. However,
the law stipulates puberty as the condition for achievement of reason (agl). Puberty or sexual
maturity plays a definitional role in determining legal capacity, and there are certain
assumptions about the body, its nature and its form associated with sexual maturity. In his
reference to sexual maturity Jiwan addresses, for the first time, a matter of legal capacity that
is not entirely dependent on intellectual maturity or reason, bulug being a reference to
physical maturity and badan (the body). By extension, the ultimate determinate of reason and
therefore of legal capacity is sexual maturity (bulug).'®” This interplay of badan, agal and
ahliyyah (of body, reason and legal capacity), prevails through the remaining discussion on
legal capacity, as these three elements come to constitute the individual as a subject of the
|a\N.168

2.3.3 Legal capacity (ahliyyah) of the subject

The condition for legal obligation is the fitness of a person for the application of law to his
actions. Here ahliyyah means the fitness for address (ahliyyah al-khitab) or fitness for
command (ahliyyah al-hukm). Imam Al-Razi defined as follows: “Ahliyyah means man’s

aptitude by which he becomes fit for obeying the command to him.”**®

Ahliyyah (capacity) of a man for something means his fitness for the issuing forth of that thing
from him and its demand of him. In the parlance of the Shari’ah, it means his competence for
the rights to which he is entitled (Iahu) and for the obligation to which he is subject (alayh). It
is trust about which Allah swt has informed that man has carried it, as His word reads in

Qur’an:

¥’Nir Al -Anwar Ma‘a Hashiyat Qamar A I-Agmar. Jiwan P. 231

168 | d amic Jurisprudence. Imran Ahsan Khan Nyazee. (Islamabad: |slamic Research institute) p. 47.
189A1-Mahsul fi ilm al-usul al-Figh. Al-Razi, Fakr ud Din. Muhammad ibn Umar. (Riyadh: Imam Muhammad
bin Saud Islamic University. 1399H). Vol: 2. P. 40
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S RN
“They do not observe toward a believer any pact of kinship or covenan’t of protection.”
The intelligence posses by him realize the capacity of a man for legal obligation, since
intelligence is the basis of power of understanding. A person cannot be competent for
understanding the divine command without intelligence, like animal or inanimate objects.
This shows that intelligence proceeds capacity for legal obligations. Defining the essentias,
Hussain Hamid has mentioned six conditions for legal obligations:

1. Existence of command (Hukm e-Shariah) which contains the obligation.

2. Knowledge of the person under legal obligation about the Hukm.

3. A person’s legal capacity for understanding the command.

4. A person’s power of fulfillment of the command, whether it relates to commission or
omission.

5. Freedom or power of choice to obey the command Hukm, and

6. Subjection of man to the Islamic state for inflicting punishment in the case of committing
acrime'’™,

According to Ahmad Hassan these conditions indicate that

“ahliyyah (capacity) is a quality in a man which makes him subject of law, and since it grows
throughout his life and undergoes changes from his embryonic stage until his death, the
lawgiver has determined his capacity in different phases of his life and promulgated

commands for him accordingly”."?

19 Surah Taubah 9:10

Y An Introduction to the Study of Islamic Law. Hassan, Hussain Hamid. (Islamabad: Islamic Research I nstitute.
1997)

2 Principles of Islamic Jurisprudence. Hassan, Ahmad vol:1, p,.292. (Islamabad. Islamic Research
Institute.1995)
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2.4 Doctrine of Dhimmah

The basis of lega capacity is human life. Every human being, according to the Islamic legal
doctrine, has been gifted with the responsibility, technically called Dhimmah. It is at once a
privilege and responsibility inherent in human nature. It is inseparable from him. The word
dhimmah literally means covenant. “They observe not toward a believer the ties either of
kinship or of covenant™.

This convent and the responsibility therefore had its origin when the human species was first
created and is mentioned in the Qur’an as the primordia covenant between the man and Allah
swt at the time of creation of man. The responsibility (dhimmah) , being a trust (amanah) as a
trust by the Qur’an, was offered to all the creatures, but they refused to undertake it; it is only

man who undertook it. As mentioned above in the Qur’an which says
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“We offered the trust to the heavens and the earth and the mountains, but they refused to
undertake it and were afraid of it; and man undertook it.”

Man has been singled out for legal obligation, as he alone has the quality of bearing the

responsibility (dhimmah). Another verse shows that this quality isinherit in man.

b
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“every man’s fate we have fastened on His own neck”.

The word tair, literally means augury and it has been explained as divine decree, fate and acts
of man. This refers to the quality of bearing responsibility, which is inherent in man. The
jurists have named it dhimmah salihah (full responsibility). Allah swt has created man,

appointed him the subject of His trust and honored him with intellect and inherent quality of

173 qurah Ahzab 33:72
17 gurah Al-lsra 17:13
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bearing responsibility. By virtue of this quality he becomes competent for the inherence of

rights and discharge of obligations.

2.4.1 Dhimmah isa cause of L egal Capacity

The quality of dhimmah is a cause of legal capacity and intellect is its condition. Imam
Bazdawi defines in Usul as “In the Shar’iah it means a soul or a person who bears the
responsibility through his (primordial) covenant™”. In this definition dhimmah has been
defined as a person, the bearer of responsibility. According to some jurist, dnimmah is a
person and not as quality. A definition has been enunciated by Sadr al-Shar’iah and explained
by al-Taftazani:

“Dhimmah literally means covenant, and in the Shar’iah it means a quality by which a man
become fit for what he is entitled to (rights) and what he is subject to (obligation)”.*"® The
definition explains that dhimmah is a quality. Some contemporary scholars regard the capacity
of obligation and quality of bearing responsibility i.e. dhimmah asidentical.

According to them dhimmah means the capacity for inherence of rights and obligations. But
the majority of legal theorists draw a distinction between the two. The capacity of obligation
(ahiyyah al-wujub) means fitness of a person for the inherence of rights and obligations and
dhimmah is the place where the rights and obligations rest.'’”” Legal capacity ahliyyaht al-
wujlb (capacity for obligations due to and from the individual) arises out of dhimma (human

accountability to Allah swt).

K ashf al-Asrar. Abd Al-Aziz ibn Ahmad al-Bukhari. vol 4, p.1359
176 Al-Tawdih sharh al-Talwih. Sadr Al-Shariah.vol:2; pp. 161-162
7 Principles of 1slamic Jurisprudence. Hassan, Ahmad Vol:1. p.298
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178"6’ ,,

“when Thy Lord drew forth from the Children of Adam - fromtheir loins - their descendants,
and made them testify concerning themselves, (Saying): ‘Am I not your Lord (Who cherishes
and sustains you)?’-.”

Dhimma refers to the covenant which man acceded to with his Lord on the day of (covenant)
with a pronouncement Am | not your Lord , he said. he affirmed. Having admitted Allah’s
swt lordship on the day of Covenant man confirmed that al hislaws are valid for him and are

incumbent upon him as subject of Islamic laws.

2.4.2 Dhimmah isessential to the capacity of legal obligation

Dhimmah is essential to the capacity of legal obligation but it is not exactly the self-same
thing or its substance. In other words, capacity of obligation depends on dhimmah and rests on
it, but they are not identical. Some scholars are of the opinion that there is no need for
assuming the existence of dhimmah for the establishment of capacity of obligation. There is
no obstacle to its accomplishment without the supposition of dhimmah. A contemporary
scholar Hussain Hamid has defined dhimmah as follows:

“A dhimmah is the legal quality which makes the individual a proper subject of law, that is, a
proper addressee of the rule which provides him with rights or charges him with obligations
In this sense the dhimmah may be identified with the legal personality. It is for this reason

that every person is endowed with a dhimmah from the moment of birth. Equally it follows

that the dhimmah disappears with the person at death”*".

178 Surah Al-Araaf 7:172
An Introduction to the Study of Islamic Law. p. 345
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Legal capacity derives from dhimmah (accountability) and only humans are thus
accountable.’®Aadam, the first human, is the singular representative of al humanity and
therefore dhimma is undifferentiated at birth and all humanity has accountability. Believers
and unbelievers both have accountability but the unbeliever is not similarly accountable in
religious matters. The slave and free are also both accountable but the slave’s accountability is
reduced because a dave is owned by another person. Men and women have the equal
accountability for obedience to Allah Almighty and sex difference does not distinguish

accountability to Allah swt.

2.4.3 Doctrine of Dhimmah and legal personality

In Islamic law, the Muslim scholars have widely deliberated upon the conception of dhimmah.
Dhimmah is commonly defined as an acknowledged imaginedsource whichcomprises the
rights as well as obligations connecting to a person similar to abottle carrying all present and
future rights and obligations. Al-Zarga' presents dhimma “as a juristic container presumed in a
person in order to encompass all its debts and obligations that are related to it”. &
A1-Sanhouri defines it as a “juristic (Shari’ah) description that is presumed by the legislator
to exist in a human being and according with which [the person] becomes able to oblige and
be obliged”. Therefore, the concept of dhimmah characterizes that angle of the legal
personality that is thought to providean explanation of the rights and duties of a person that
includes the both of religious as well as of worldly nature.As dhimmah, lives together with the

legal personality of a person that comes into existence at the birth of a person and concludes

upon the death of a person.However, as discussed further foetuses and embryos may have

180 1hid. p. 346
BIAI-Figh al-Islami fi Thawbihi al-Jadid. Al-Zarga, Mustafa Ahmad. (Damuscus: Maktaba Jamiah Damishq.
1963) Vol:2. P 739
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certain rights and as a result may enjoy a kind of restricted or limitedkind of
dhimmah.Furthermore, dhimmah mayremain to exist even after the death of a person till the
event when all of his rights and obligations are completely satisfied. With regrads to the
conclusion of dhimmah, juristsin Islamic law carried three views.

The jurists of Maliki school of law and some of the Hanbali believe that “dhimmah ends upon
the death of the person and the obligation to settle its debts becomes related to its properties if
there are any, otherwise its obligations lapse”.

Al-Shafi‘T i jurists and the rest of the Hanbali jurists believe that “dhimmah continues to exist
after the death of the person unti debts and other obligations are settled: for instance, if
someone isinjured as a result of falling in a hole that was dug by a person before he died. In
this case the dhimma of the deceased will be liable for the compensation of the injured
person”.

Hanafi jurists believe that dhimma does not end upon the death of the person but, in fact, it
is weakened and the only thing to strengthen it is if the deceased has left some properties or a
guarantor, otherwise the debts lapse %

2.5 Conditionsfor legal capacity (Ahliyyah)

From the above-mentioned definitions, there are four qualifications which are significant for
ahliyyah that includes,

A person (Mukal af)
A person’s ability to attain rights (Mukaffal Bihi)
A person’s ability to have obligations

A WD PE

A person’s ability to legally perform actions and transactions effectively

182A1-Madkhal LidirasatAl-Figh Al-1slami.Al-Sabunee, vol:2 p. 75
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Natural human beings possess natural personality®®

that is related to the living existence of a
natural human being it initiates at the birth of natural human being and comes to an end at his
death. A person who is a natural human being is considered as an entity able to acquire rights
and perform duties legally granted by Shariah. All human beings alive on earth are natura
human beings carrying a natural legal personality without having regard to their sex man or

woman, colour white or black, beliefs, age minor or major or their ability to do or disability

to perform either mentally or physically.

2.6 Aspects of legal capacity (Ahliyyah).

The legal capacity has two aspects or features:

2.6.1 Eligibility for duty

Thefirst feature of legal capacity is igibility for duty. Thisis applied to an individual due to
being a human whether he is male or female and of minor or major age till the time he is dead
or as per Hanafi jurists even after the death tills his financia debts are settled.’®*Legal
capacity of a person grows along with the development stages of a person’s life starts from
conception and consists of the stages of being minor age having limited legal capacity then
attaining full legal capability and finally as a rational person. In the matter of a child who is
not born yet the legal capacity is incomplete but that child enjoys certain rights but would be
taken back if for any reason he would not come to this world aive. The reality of birth makes

legal capacity of child active and applied in socia and financial affairs by the guardian.

18 The concept of living status
18An Introduction to the Study of Islamic Jurisprudence. P. 347.
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2.6.2 Capacity to act on one’s own behalf

The second feature is the decision-making capacity of an individual to perform on his own
will and behalf. This is the time when an individual is completely able to carry rights and
perform duties and also expect the performance of duties towards him from other persons.
This capacity enables a person to perform his lawful functionsin his social life in the light of
available rights and duties. The foundation of this level of legal capacity is rational thinking
based on reason. If an individua has a rational thinking grounded in reason he enjoys the
complete decision making capacity however if he is minor or of unsound mind the complete
legal capacity would not be available but limited one.'® There are a few other mental states
that may limit the legal capacity of a person which includes dementia and madness. In these
mental states the persons subject to it have no capacity to perform socia and financial
functions and would become under the mandatory guardianship for performance of these
social functions. In certain specific situations in which an individual is mentally incapable of
performing his essential finance related functions either by squandering his assets or is
susceptible to become subject to financial fraud his financia guardianship would be
appointed.'®®

2.7 Stages of legal capacity (Ahliyyah)

Ahliyyah or legal capacity can have multiple kinds that depend upon age and mental ability or
disability of a natural person. Scholars of Islamic law provides two aspects of legal capacity
of a person as explained below and five separate stages of ahliyyah that conveniently explain
these multiple conditions of ahliyyahdoctrine. The ahliyyah of human beings that includes

men and women initiates from at the event of birth, grow aong with the various

185 Al-Ahwal Al-Shakhsiyyah. Abu Zahra, Muhammad Pp. 511-517. (Cairo 1957)
18| egal Capacity with Special reference to the Marriage Contract. El-Alami, Dawood S Arab Law
Quarterly.Vol :16 No2. (1991) pp. 190-204
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developmental stages of life and finally comes to an end at the event of death of a human
being. Islamic scholars clearly define these five developmental stages of life and the related
stages of legal capacity of human beings at these developmental stages.'® These are as under:
(i) Embryo

(i) Infancy (Minor)

(iii)Age of Discretion

(iv) Puberty

(v) Maturity
2.7.1 At the very initial stage that prevails while pregnancy before the birth of a child the fetus

possess a limited ahliyyah al-wujub as the fetus possess very limited rights and obligations
related and depending upon its actua birth'®® According to the Islamic Jarisprudence
Encyclopaedia (Al-Mawsu'ah Al Fighiyyah): “The foetus has certain rights based on ahliyyaht
a-wujub and dhimma. Ahliyyaht al-wujub of the foets is [in fact] restricted. However, Al-
Bazdawi says that the foetus has an absolute dhimmah, even though its legal capacity is
restricted due to the fact that the foetus is subject to both possibilities of life and death.”**

2.7.2 The infancy stage initiates from birth and continues till the infant acquires the age of
discernment. While at thisinfancy level achild has afull aahliyyah al-wujuband has ability to
attain rights as well as obligations. Even though expressions of choices, words uttered, actions

190
h

and stipulations made by a child carries no legal worth~“and therefore has no legal impact

however children are under settled obligations.*The Islamic scholars provide the kinds of

87 Al-Wajeez fi Usul Al-Figh. Zaidan, Syed Abdul Karim. Pp. 116-117. (Lahore: Maktaba Rehmania
Publishers)

188 A|-Sabouni Abd Rahman concludes that fetus has a restricted ahliyyh al-wujub, but fetus doesnot have the
ability to act, therefore, it cannot bear obligationsp.28

189a1-Mawsu'ah Al-Fighiyyah (Kuwait), vol. 16, p. 119.

190 hid, pp.743-744

¥ 1bid.p. 750
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obligations of a child that are imposed upon the child either for his benefit or for the benefit of
others, which are provided below.

(i) Stipulations or transactions made by the guardian known as wali on behalf of a child for
the compl ete advantage of a child.

(i) Civil liability***and

(iii) Obligation specified by law.

193 and continues until the child attains

2.7.3 The next stage initiates at the age of discernment
the puberty. While at this level a child enjoys complete ahliyyah al-wujuband limited
ahliyyah al adagasiraknown as civil discretion capacity. Islamic scholars endorsed this
ahliyyah al adagasirato fulfill the requirements of a child and to assist the growth of achild at
this developmental stage. In the light of scholars view the behavior of a child can be
categorized into three kinds.

(i) A behaviour that involves any kind of damage to a person resulting in loss to that person.
Such kind of behavior is not permitted to be exercised either by a child or by his guardian.
Such behavior when exercised would have limited legal effect.

(ii) Secondly, an action either performed by child or his guardian that brings advantage or
profit such as getting gift or donation is permitted and would be considered valid and carrying
the weight of complete legal impact.

(iii) Thirdly, an action that may result either in expected benefit or unexpected loss that may

include sale purchase or rent agreements. This kind of action might be permitted to be

stipulated by the discerning minor. However, this action is not permitted and would not bring

192 |pid. Al-Zarga, pp.750-752
1% | bid. pp. 754-755
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any lega effect unless endorsed by the guardian either prior to or after the subjected
transaction or by the discerning child at the event of reaching the age ofmgjority. .

2.7.4. Pubertystagestarts when the initial sign of puberty shows up and the stage continued till
the stage of maturity. Puberty can either be circumstantial at the event when the natural signs
of puberty show up that includes emission in case of boy or and menstruation periods in case
of agirl. A person either man or woman can be considered of the age of puberty when the
natural puberty signs appear that are presumed to be signs of puberty in the light of local
customs or expertise in any particular culture. Moreover, an age of puberty may differ from
person to person, place to place and time to time.**°

At this stage of life men and women carry complete religious capacity known as
ahliyyahadadiniyyah and are considered answerable to Allah regarding their religious
obligations. However their ahliyyah a-ada is not to full extent till they reach the stage of
maturity.

2.7.5Al Zarga stated that the maturity (Rushd) is, “the ability to see and foresee risks and

accordingly make reasonably good decisions regarding one’s own actions and transaction”*%.

The jurists which are in majority provides specific criteria to evaluate whether any person has
obtained the age of majority or not yet. In view of Al-Shafi‘T **” and the Zahiri'®® jurists this
yard stick which is applied to the man and woman both is the maturity related to physical and
mental level when the person obtains a sound moral character in both religious and

transactional affairs.

194 See |bid Al-Zarga, p761

1%5A1-Ahwal Al-Shakhsiyyah. Abu Zahra, Muhammad. Pp. 511-517. (Cairo 1957)
1% 1hid al-zarga pp. 772-778

197Al-Umm. Al-Shafie, vol 3.pp. 215-218

19%8|-Aysal fi Al-Muhallah al-Athar. Ibn Hazm, Vol: 7, pp, 149-151
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In addition Maliki***and Hambali®®jurists also endorses this yard stick of maturity related to
mental and physical performance and stressed on acquiring enough prudence in relation to
validity of transactional affairs. At the event of acquiring maturity human beings either men or
women obtains complete ahliyyah a wujub and complete ahliyyah al ada that is a complete
legal capacity unless the person is having a defect related to his or her mental or physical
abilities that results as an impediment to the legal capacity.

Islamic law has not provided any certain time for maturity of a person. However Imam Abd
Abl Hanifah considers the age of maturity as eighteen years for men and seventeen years for
women and some jurists consider fifteen years of age as maturity age for both men as well as
women. These age limits do not make any difference between puberty and maturity and
represent these both stages at identical time. However, it is possible that the age referred by
the jurists in this regard can be viewed as to represent a maximum age limit of puberty and a
minimum age limit of maturity.

2.8 Kindsof legal capacity (Ahliyyah)

On the basis of Legal capacity it is classified into: “capacity for the inherence of rights and
obligations and capacity for the exercise of right and the discharge of obligations”.

This definition indicates two types of capacity according to Hanafis.

“These are called ahliyyah al-wujub and ahliyyah al-ada or the capacity for acquisition (of
rights) and the capacity for executioner performance of duties. Capacity for acquisition
enables a person to acquire both rights and obligations, while capacity for execution gives him

the ability to exercise such rights and perform his duties”®*. Mullah Jiwan elucidates legal

1%9A]-Modawwanah al-Kubra, Al-Asbahi, Malik bin Anas. vol:4, p295.

20A|-Rauod Al-Murbe bi-Sharhi Zad Al-Mustagne- Mukhtasar Al- Mugne. Bahouti, Mansour Vol: 1, p. 229.
(Beirut: Al-Maktabah al-Thagafiyyah)

“!1pid Ahmad Hassan.. p.294
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capacity in association with intellect. Intellect establishes one’s ability to understand issues
along with when puberty and sexual maturity that determines the adequacy of a legal person
with intellect for acquire obligations. Mullah Jiwan discuss legal capacity into two forms:

1. First type is legal capacity for obligation (ahliyyaht al-wujub), which depends upon
accountability or legal personality of the individual and this has been established by the
covenant between Allah and man.

2. Second typeis legal capacity to acts (ahliyyaht al-ada) of which there are two forms. The
first isinsufficient legal capacity to act and occurs when either the body or the intellect is not
sufficiently formed. The second form is complete legal capacity to act and impliessufficiency
of the intellect and of the body. A further requirement for sufficient legal capacity to act
(ahliyyaht al-ada) is puberty®®.

According to the views of Mullah Jiwan subject of the law; in addition to intellect or reason,is
also constitute by indication to the body. Complete legal capacity is determined by the
sufficiency of each of reason and body confirmed by puberty. Puberty entails the realization
of sufficiency in the intellectual and physical aspects of an individual and affirms complete
legal capacity to act. Insufficiency in either body or intellect results in incomplete legal
capacity to act. The body is now inextricably linked with legal capacity and sexual maturity is
a determinate of the body’s sufficiency for legal capacity. Accountability, the body, reason

203

and puberty constitute social determinates for legal capacity” . A life of a person in relation

to his capacity to execute is separated into three stages.

22Nur Al-Anwar. ibn AbT Sa‘id ibn ‘Ubayd Allah Jiwan. p. 734.
23 | bid Nur Al-Anwar .p. 736.
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At first stage that is consideredto start from birth till the time of discernment or acumen.
During this period a person carries no power to execute as the person is not completely
rationale.

At the second stage that starts with the age of reason around seven years of agetill the time of
maturity. During this period a person has a limited capacity to execute which permits him to
execute certain functions that are advantageous for a person including acceptance of gifts and
beguestshowever, prohibits certain other actions that might be harmful for a person such as
granting of gifts. Execution of remaining acts which do not come within the scope of these
kinds of actions are dependent upon the permission of the guardian of such person.

At the third stage that initiates with the age of maturity and judgment a person is considered to

carry fundamentally a full executive capacity. 2

2.8.1 Legal capacity of obligation (ahliyyah al-wujub)

Ahliyyah al-wujub is the abilty of a man and woman to attain rights and to carry obligations
of Shari’ah.®® Imam Al-Sarkhasi defines ahliyyah al-wujub as the capacity of obligation
which means suitability for deportment the command of obligation of Shari’ah. If the person
irrespective of gender difference fulfill all the requirement as being subject he will be suitable
for obligation being imposed on the person but one who doesnot complete the conditions, will
not be fit for observing the obligation.”® al-Taftazani’s defines this capacity which refers to

both rights and obligations: “The capacity of obligation means fitness of a man for the rights

2% egal Capacity with Specia reference to the Marriage Contract El-Alami, Dawood S Vol 16 No2. (1991) p.
198

25A|-Madkhal Lidirasat Al-Figh Al-Islami.. Al-Sabouni, Abd al-Rahman,.P 25.

2% yUsul As-Sarkhasi. As-Sarkhasi Vol 2, p 232.
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to which he is entitled, and for what he is subject (i.e. obligation) as prescribed by the
Shari’ah”.*’

The initial angle of al-ahliyyah that is known as by scholars of Islamic law as capacity of
eligibility (ahliyyah a wujub) is related to primary conditions that must be existed in a human
entity to qualify as a natural and legal person. It is related to the alive status of a human men
or woman and exist along with and becomes anintegral element of the legal personality.”®.
Ahliyyah al-wujub exists in every living human being regardless of sex, colour, creed, race,

209

age, mental or physical ability or disability™. The first is ahliyyaht al-wujlb (capacity for
obligations due to and from the individual). This personal capacity for obligation (ahliyyaht
nafs al-wujub), which is an individual’s suitability for obligations due from and to the
individual exists by virtue of dhimma (human accountability to Allah amighty). All humans
are accountable to Allah and capable of fulfilling obligations to others and of having others
fulfil obligations to them?'°. The basis of capacity of obligation is humanity. Hence, the legal

theorists have asserted that this capacity is established for a man as a human being. There is

no distinction between a person under legal obligation (mukallaf) and others.?™*

2.8.1.1 Kinds of capacity of obligation (Ahliyyah al-wujub)
Ahliyyah al-wujub has been classified by Islamic jurists into full (kamila) and imperfect

(nagisah). a-Sabouni further terms the said two forms as positive and negative element of

27 Al-Talwih ala | ~Tawdih. Al-Taftazani, Saad a-Din Ibn Umar (Cairo:Dar al-Ahd al-Jadid lil-Tabaah. 1952)
vol 2, p. 161.

208 Al-Figh al-lslami fi Thawbihi al-Jadid. Al-Zarga, Mustafa Ahmad.Pp.736-737

29A1-Ahwal Al-Shakhsiyyah al-Sibaie, p78

20 | bid. p. 79

21 pbid. An Introduction to the Study of Islamic Law. p. 358.
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ahliyyah al-wujub. According to him, the negative element is the ability to acquire rights
whereas the positive element is the ability to bear obligations.?*?

2.8.1.1.1 The Perfect (kamila) capacity of obligation

The perfect capacity is one by which a man acquires al rights and liabilities, such as the
capacity of a man after his birth. The imperfect capacity is established for a child in a womb
before his birth. By having this capacity a man becomes fit for acquiring rights and
obligations and no man is devoid of this capacity. As soon as the child is born, he bears the
perfect quality of holding responsibility and by virtue of this quality he possesses the capacity
of obligation perfectly. A child has only the perfect capacity of obligation till he reaches the
age of seven years. The age of seven years has been fixed as the age of discretion (tamyiz).
Upto this age a child is capable to bear such liabilities and obligations as are to be met by his
guardian as his agent, such as zakat and sadagah e-fitr. A child before reaching the age of
seven years has no capacity of execution because of his physical weakness and immaturity of
mind.

2.8.1.1.2 The imperfect (Qasirah) capacity of obligation

Imperfect ahliyyah al-wujub concerns “the person’s ability to acquire limited number of rights
and bear certain obligations. This kind of ahliyyah is restricted to the fetus and embryo during
pregnancy. The capacity of obligation is established for a child in womb before his birth”#*,
The imperfection of capacity in respect of a child in womb is that by which he acquires only
rights and not liabilities. That is because the child in womb before his separation from his
mother is considered to be her part in a certain respect. Therefore he will be manumitted by

the manumission of his mother and he will include in her sale if sheis sold subservient to her.

#2p|-Madkhal Lidirasat alFigh allslami.. Al-Sabunee, Vol 2, p 24.
23 Al-Figh al-1sami al-Zarga, p743-744.
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In this respect an independent capacity of obligation should not be established for it. But since
he has a separate life and is destined for separation, he is not her part in every respect;
therefore he has an independent capacity of obligation, even though it is imperfect?*. The
embryo is not entitled to the rights®*®> which require acceptance by it, nor is he liable to settle
the expenses on its property for its poor relatives. The reason is that the capacity of for

ownership of property isimperfect.?

2.8.2 Legal capacity of execution (ahliyyah al-ada)

Ahliyyah al-ada known as discretion capacity provides the other angle of legal personality in
Islamic law. Ahliyyah al-adawhen possess by a person provides him ability to manage and
perform his affairs by himself. Al Zarga provides that Ahliyyah al-ada as “the ability of a
person to initiate actions the consideration of which depends on a sound mind”.%" Al-Sibaee,
Mustafa and al-Sbinee refer to “ahliyyah al-ada as that which qualify of the person to
execute actions /transaction that are considered able to produce their legal effects”. *®Al-SAb
nee also defines it as the “ability to effect actions that are recognized by law”.?*°

Therefore, Ahliyyah al-adaconsists of the three basic characteristics that includes (i) sound
mind, (ii) understanding and (iii) discernment. The object is to have understanding and full

comprehension of the actual purpose of the actions, impact and side effects of such actions

and finally to take responsibility and therefore full liability of the actions performed by a

2% g amic Jurisprudence. Ahmad Hassan .vol 1. P. 301

Z5An embryo is entitled to those rights which required no acceptance. These include are:
- Right to parentage

- Right to inheritance in the property of the relatives

- Right to bequest being made in its favour

- Right to receiving religious endowment (wagf) being made in its favour
- Right to manumission (Ahmad Hassan vol 1: p 301)

28 Ysul al-Figh al-Islami. Wahbah al-Zuhayli Vol: 1, p. 65

27 Al-Figh al-Isami Zarga P. 738.

Z8A|-Ahwal Al-Shakhsiyyah fi Al-Sibaee and Al-SabuneeP 13
29|-Madkhal Lidirasat Al-Figh Al-Islami. Al-SabuneeP31.
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person. When all the above mentioned components of Ahliyyah al-ada are present in a person
either man or woman it is considered that such person reached the stage of possessing a
complete legal capacity. As a person is enjoying a complete legal capacity hence the
injunctions of Shariah would be applicable upon him and he would be completely liable for
al his deeds that may involve enjoyment of rights and performance or non-performance of
obligations in life. *°. The second kind of ahliyyah, MullaJiwan defined as followsahliyyah
al-ada’ which is further divided into two types. First one is Insufficient (gasir) which is
centered upon inadequate skills and abilities Second one is (al-qudrat al- gasira) which
relates to the inadequacy of the intellect or mind and body (al-‘agl al- gasirwa al-badan al-
gasir).

This is tested upon two important abilities of a person first of al is the person able to
comprehend the command given by other person and secondly is the person capable enough
to act upon the command being given. Therefore, if these two tests are sufficiently met then
the stage of completion (kamila) is attained. However if both these conditions are lacking the
test to check the truthfulness is not fulfilled. If these conditions are analyzed from the human
growth then a person lacks both these abilities when he is a toddler but at the same time that
toddler is capable enough to achieve these two abilities when he will grow up. A child is
physically weak and intellectually feeble but at the same time, he will grow into a mature
person because he is capable of doing so. However, this does not goes in consonance with the
person who is mentally disable because his mind will remain weak no matter how fast his

physical growth is, he would not achieve the level of (kamila).?**

220 | hid Al-Sabouni, Abd al-Rahman. p. 31
ZINur Al-Anwar. ibn AbT Sa‘id ibn ‘Ubayd Allah Jiwan, (Delhi: Kutub Khanah Rashidiyah, 1960). P. 48
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The first type of legal capacity, the capacity for obligations, rests upon the accountability of
theindividual. The second type, the capacity to act, rests upon reason and physical body of the
individual. Sufficiency of reason or intellect entails the ability to comprehend a command and
sufficiency of the body entails the ability to act on a command. People are born with the
potential for sufficiency, in both intellect and body, and these elements develop gradually as
an individual grows. Imam Nasafi details two important types related to the capacity to act or
function in a certain way. First of al if there is children who has not reached puberty but is
capable enough and has the acumen to atleast differentiate then he would fall into the first
category which is the incomplete or insufficient capacity to act. Likewise, if the person has
some mental disability he would also falls into the same category as he has attained full age
but unable to achieve the intellectual maturity. This condition aso denotes insufficiency to act
in a certain way.The second category rests upon the condition of being sufficient enough to
have developed reason based on intellect and an adequate growth of body. (al-qudrat al-
kamilawa al-badan al- kamil)’ to act with. When these two conditionsfulfilled,it means a
person is capable enough to understand the commands ordained by Almighty Allah. It is
nonetheless to say that with these conditions fulfilled a person would be able to apprehend a
command given by Allah on the basis of hisintellect and be able to act upon certain command
depending on the physical capabilities.

However, these two elements in themselves are not sufficient for an individual to claim
complete capacity to act. In addition to the physical ability to perform an act there is also
puberty or maturity, the legal requirement for determining sufficiency in the intellect and the

body is puberty. In the absence of this a child’s legal capacity to act remains incomplete



(gasir), becoming complete only upon puberty, and in its absence, an age determined for

puberty. %

Since the acquisition of complete mental or physical capacities happens only after experience,

the Legidator, in order to facilitate things, has established puberty as when reason most often

becomes mature.

2.8.2.1. Kinds of capacity of execution (ahliyyah al-ada)

The capacity of execution shliyyah al-ada bases on it nature and conditions could beof three

kinds such as firstly, obsolete (madoumah) secondly, restricted (nagisah) andthirdly, full

(kamila).

2.8.2.1.1 Ahliyyah al-ada maduomah is ascribed to persons those who have not still attained
the age of judgment or have attained it but for some reason are not able to fulfill its
related requirements.

2.8.2.1.2 Ahliyyah al-ada nagisah could be ascribed to those certain persons who fulfill the
requirement of judegment but still have not acquired a certain required mental as well
as physical level of maturity. A basic characteristic of ahliyyah alada is the existance
of sound mind, understanding and judgement a person who does not possess any of
these attributes is considered to carry a restricted ahliyyah al-adaunless such person
has attained an age of discernment.

2.8.2.1.3 Ahliyyah aladakamilah can be ascribed to any natural human being or person who
has attained the age of maturity and fulfill its required conditions of sane, free, mature

and having rushd®?®

222 g amic Jurisprudence. Imran Ahsan nyazee. P. 56
228 Al-Figh al-1sami -Zarga, Mustafa Ahmad P. 733.
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2.9 Classification of legal capacity (Ahliyyah) according to liability

The capacity is divided into three kinds according to the type of liability associated with act:
2.9.1 Legal capacity for criminal liability (Ahliyyah li kitab al-jinai)it is based on the ability to
comprehend the khitab al-jinai i.e. the communication pertaining to criminal acts.

2.9.2 Lega capacity for worship (Ahliyyah li khitab al-1badat). It is based on the ability to
understand the khitab al-ibadat i.e the communication from the lawgiver pertaining to acts of
worship.

2.9.3 Legal capacity for transaction (Ahliyyah li khitab al-Muamulat) it is based on the ability
to understand the khitab al-muamalat i.e. the communication from the Lawgiver pertaining to

the muamalat %%,

Two of these are civil and criminal liability, while the third is an addition because of religious
law. The reason for separation the capacity of execution into these types is to indicate that a
person may, for example, be in possession of the capacity for the transaction but not the
capacity for punishment. To put it differently, all three kinds of capacity may be found in the
person who is sane and a major, but one or more of these may be lacking in other persons.
2.10 Impediments of legal capacity (Awarid al-Ahliyyah)

There are certain situations or events that may have an impact upon the full legal capacity as
they occur. Scholars of Islamic law provides and discusses multiple deficiencies associated
with mental and physical health issues that may become an impediments to the legal capacity
of aperson. As aresult of such impediments owing to physical and mental health deficiencies,
legal capacity of a person would become deficient and limited in the view of Shari’ah. These

impediments are caled as awarid al-ahliyyahwhich is defined as: “A state which is not

243|-Tawdih, Sadr al-Sharaiah vol:2 . p 755.
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necessary for man and which is incompatible with legal capacity”. The circumstances
affecting the legal capacity are those matters which are not essential to it. They are initialy
accidental; i.e. they are qualities or circumstances which change the commands such as
journey, or destroy the capacity, for it prevents the capacity of oblgation or capacity of
execution from establishment, such as death, sleep, and a fainting fit?>. Mullah Jiwan
describes the classification as subject that hold up legal capacity are of two types, samawi
(providential), which depend on Allah Almighty without any choice for His servant. There are
eleven: minority, mental ineffectiveness, mental disability, forgetfulness, dleep,
unconsciousness, slavery, illness, menstruation, post-partum bleeding and death. After these
come the acquired (muktasib) impediments which are the opposite of providential. They are
eight: ignorance, drunkenness, jest, travel, foolishness (the spendthrift), error coercionand
bankruptcy.?%®

In short, impediments are those circumstances which are incompatible with the legal capacity
of man in general and which are not necessary for him. These defects are classified into two

categories,

1. The work of providence (caused by natural causes) (awarid samawiyyah). These are
circumstances which are beyond he control of man; and

2. Incidental (cased by the person’s action) (awarid muktasabah). These are circumstances,
which are under the control of man. He has power to create them or to omit their removal.

They are of two types. first, those which are occasioned by a person himself, such as

225 | bid. al-Tawdih, vol:2 . p 755
Z8Ngr Al-Anwar Ma‘a Hashiyat Qamar Al-Agmar. Jiwan. P. 286.
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ignorance, drunkness, jest and mistake; secondly, those which are created by man other than

the person himself such as duress or coercion®’.

The progression of the first eleven impediments reflect the passage of experiences, bodily and
intellectual, throughout an individual’s lifetime, beginning with minority or pre-pubescence
(sighar) and ending with death (mawt). They map a progression in the maturity of the body
and the mind from childhood into adulthood concluding in death. Interspersed are the various
contingencies of body and mind an individual may encounter in the course of life inter alia
mental incompetence, mental deficiency, unconsciousness, sSleep, forgetfulness, davery,
illness, menstruation and post partum bleeding. The next eight impediments are contingencies

that an individual may encounter during alifetime.

2.10.1 Natural causes of defective capacity (awarid samawiyyah)

These are causes that are beyond the control of the subject (mukallaf) and result from an act of
the Lawgiver and Creator. Amongst the impediments, two are sex-specific to women: haid
and ,menstruation and post-partum bleeding. These are grouped together and are the only
impediments that relate exclusively to women. The two references to women are notably
limited to the bodily aspect of legal capacity. The remainder of the discussion on legal
impediments does not separate into impediments that affect the intellect and the body, but the
divisionis easily discerned: The jurists classified into following categories, namely;

1. impediments to the intellect are mental incompetence, mental disability, forgetfulness,
ignorance, jest, foolishness (prodigality), error

2. impedimentsto the body: illness, menstruation, post partum bleeding, death, travel, force

3. impedimentsto both intellect and body: minority, sleep, unconsciousness, drunkenness.

“Tibid. p 755
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210.1.1 Minor (Sighar)

A minor is cadled sabiyy until he attains majority. Infancy is considered one of the
circumstances, which affect a person’s legal capacity. Hence, a child is one of those persons
who bear defective capacity. this, in fact, is not a cause of defective capacity or even an
obstacle in its way, but a necessary stage in the growth of the human being. It is considered as
a cause for noting its effect upon capacity (ahliyyah). Minority does not affect capacity of
acquisition (ahliyyah al-wujub) al rights and obligations are acquired as their establishment
requires a dhimmah, which is the basis of capacity for acquisition. The jurists maintain that
the minor is liable for compensation of property destroyed by him, for goods and services
bought, for maintenance of relatives and also for zakat according to some®®. The first
discussion refersto children, who are by default insufficient in agl and badan. Jiwan discusses
six aspects of insufficient legal capacity (ahliyyah gasira), explaining that when dealing with
children, whose legal capacity is always gasir (insufficient), then the validity of their acts is
determined by reference to the nature of the act and the nature of benefit derived from the act.
In terms of the huquq Allah, acts such as belief are valid (sahih) and acts such as unbelief are
unpleasant and not pardonable. Acts which are neither beneficial nor harmful revolve between
these two values. Similarly, as regards what is not relevant to the rights due to Allah swt
(hugtiq Allah), such as sale, marriage, manumission®®. The validity of the act performed by a
child depends upon the benefit therein for the child. Beneficia acts which entall worldly
benefit, such as accepting gifts are valid. Acts, which entail definitive harm (darar muhaddad)
such as unilateral repudiation and manumission entail, are not valid. The validity of acts that

are between the two are determined by the opinion of the child’s guardian, the modern

8ysul Al-Sarakhsi, vol 2, p 335.
29 Nir Al-Anwar Ma‘a Hashiyat Qamar Al-Agmar. Jiwan. P 290
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scholars who write the theory of legal capacity indeed supported the opinion, as the hadith
narrates, that women’s intellect was indeed insufficient then this would have been the place to
discuss the nature and consequences of insufficient female legal capacity, but no jurist did
s0”*. The person who possesses deficit capacity is not subject to the khitab al-jinai, he
cannot be held criminally liable. The minor isliable to tadaib, the reason being that the khitab
al-jinai is applicable to that person alone who comprehends the khitab fully. Thisis based on
the principle of legality in Islamic law. Hanafi treat the issue of legal capacity of the minor in
asomewhat different way. Al-Sarakhsi and Sadr al-Shar’iah explainsit as:

1. Financial transaction are established against the dhimmah of the minor. Though he cannot
meet them personally due to the absence of the capacity for execution, the Lawgiver allows
his wali (guardian) to stand in his place and represent him through a subsitutionary duty.
Minor is also liable for any damage caused to another’s property and for the maintenance of

wives and near relatives. He is adso liable, except in the views of Hanafi’s, for the payment of

zakat.

2. Crimina liability doesnot exist in the case of a person who has not attained puberty,
because he is not mukallaf and the wali cannot stand in his place for criminal offences,
punishments being deterrent for the offender himself and not for those who represent them.
This, however, holds true as far as hudud and gisas penalties are concerned, a child over seven
may be liable to some suitable form of tadib. This may not be interpreted to mean that a minor
can be awarded penalties other than hudud, if heis over seven asisdonein the law.

3. Ibadat are not obligatory on the minor as he does not possess the capacity for execution.*

20 | gamic Jurisprudence. Imran Ahsan Khan Nyazee. P. 84
Zlysul Al-Sarakhsi, vol 2, p 335. Sadr al-Shariah, al-Tawdih, vol 2, p. 762.
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2.10.1.2 Insanity (Junun)

Insanity and lunacy is defined as “ Janun is the mental derangement which, except in rare
cases, prevents the issuing of the acts and utterances in the normal manner as they issue forth
in santity”.Insanityin view of Al-Sibaee, Mustafa and Al-SAbu nee is“a mental disability of a
degree that causes a person to depart from the normal attitude of human beings™®®. In the
view of As-SAbU nee “insane persons are those who have lost their mental faculties and
ability to discern between right and wrong”?.This definition carries more accuracy as the
word normal in the prior definition lacks clarity and might be interpreted by scholars as aless
level of insanity and therefore may give rise to controversy. A more suitable way of defining
insanity can be that insanity is alosing of mental discernments and mental faculties to such a
level that a person either man or woman may loose his or her ability to manage the worldly
affairs in a sensible manner. This definition as agreed upon by the scholars is referring to the
disability of an insane individua to enjoy the full legal capacity of execution known as
ahliyyah al-ada.

There are two kinds of lunacy:

1. Adli (regular) is one when a person attains puberty during his lunancy.

2. Tari (casual, irregular) is that which appears after a person has attained mgority and
sanity with mature understanding.

These two classes of lunancy doesnot affect the capacity of obligation asit is established legal
responsibility (dhimmah). It affects capacity of execution and destroys it, for it is established
by intelligence and discretion. The legal effect of alunatic is the same as minor not possessed

understanding in respect of his dispositions and acts. Scholars of Islamic law provides that

22 A |-Sabaee, Mustafa and Al-Sabunee abd , p. 175
28«p|-Madkhal Lidirasat Al-Figh Al-Islami”” Al-Sabunee, p.197
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insane individuals are like undiscerning children and therefore they only enjoy legal capacity
known as ahliyyah a-wajub and their legal capacity known as ahliyyah a-ada no longer
exists. Individual’s insanity could be of different nature it can be for a short period -
temporarily or for along period — permanently or it can be periodical associated with different
periods or continuous without any intervals. In al these types of insanity the complete legal
capacity would not be in existence and ahliyyah al-ada would be considered disabled during

the time any of the abovementioned nature of insanity would prevail in a person.

2.10.1.3 Mental derangement (‘Atah, ‘Atahah)

Idiocy (‘atah )is defined as “Idiocy is the mental derangement of a person who is confused in
his speech and speaks something like sensible man and sometimes like lunatics”. **Mental
derangement is considered a kind of mental weakness that results into weak and limited
mental ability to apprehend facts, confused ideas without reasoning and inability to execute
ideas into valid actions. Condition of mental derangement can be of serious nature that comes
close to the state of insanity that would bring deranged person into the category of insane
person declaring their ahliyyah al-ada as inactive and non-existent. Secondly, condition of
mental derangement can be of a trivial nature where such legal capacity would become of
limited nature ahliyyah ada gasirah like the capacity of a discerning child.

210.1.4  Sleep (nawm)

Sleep and fits of fainting have relevance for purposes of ibadat as well as for crimes and torts.
They don’t affect ahliyyah al-wujub because the attribute of humanity (insaniyyah) is intact.
Person in such condition don’t understand the Khitab (command of Shariah). Their capacity to

understand things is temporarily affected and prevented from normal functioning. The liability

24 Al-Tawdih. Sadr As Shariah vol 2, p. 168
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for missed ibadat linges against such a person and these have to be performed as gada
(delayed performance).there is no liability for punishments and transactions but compensation
is another matter for which there may be strict liability.®

2.10.1.5 Unconsciousness (ighma)

Unconsciousness can be experienced for along continuous tenure or for alittle tenure of time.
In this condition an individual lost their physical and mental sense and ability to communicate
with others in socia environment. While this tenure of unconsciousness the legal capacity
ahliyyah al-ada is non-existent and during the period when this state of unconsciousness
prevails the unconscious individual may only carries ahliyyah al-wujub.?*

2.10.1.6 Slavery (riqq)

Slavery has been defined as follows: “Slavery is a defect in legal capacity created by the
Shariah, being an impediment to having the powers of bearing witness and holding the office
of a judge and other offices”. The nature of slavery is punitive, it cannot be partial. A person
cannot be partly slave and partly freeman. Abl Y usuf and Muhammad bin Al-Hassan holds
the view that if a person emancipates a slave in part, the latter will be completely free. If a
person of unknown parentage admits that he is slave in part, he will be treated as a slave in all
legal matters. Abl Hanifah holds that a slave can be emancipated in part, but he will be
treated as aslave in legal matters unless he is emancipated in full or he makes payment for his
partia Slavery. He argues that the freedom of a slave means remova of his masters
proprietary right. it is not realized until he emancipates him in full or makes the payment of

the remaining portion. it is not the effect of emancipation (itaq) as presumed by Abl Y usuf

ZBA|-Tawdih, Sadr al-Shariah, vol2 ,p. 760-762
2 bid. p. 764
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and Muhammad. According to Abt Hanifah, emancipation can be divided into parts but not
liberty®®.

A dlave enjoys other primary rights except the right to property. He has right to marry and
divorce. According to Hanafi, a slave has full right to the protection of his person and life.
Similarly is a dlave admits of having committed the criminal offence, his admission will be
held. He will be lable to the punishment of retaliation or hadd. A slave therefore, not
competent for holding offices of responsibility involving power and privilege such as a
guardian, judge, and a trustee (mutawalli). Similarly he is not eligible for bearing witness in
view of his degraded status.

2.10.1.7 Forgetfulness (nisyan)

Thisis astate in which a person is not very careful about things though he has full knowledge
of them, as distinguished from sleep and fits of fainting in which such knowledge is lacking.
Forgetfulness doesnot affect ahliyyah a-wujub nor does it affect the capacity for execution
ahliyyah a-ada. The khitab (command of Shariah) becomes operative as soon as the person
remembers. Transaction undertaken by such a person are valid and enforable against him. The
Hanafis have divided forgetfulness into two kinds. The first kind is called adli (original). It
means that a person forgets the discharge of a duty while he has nothing which reminds him to
do it. The second kind is one which occurs through his negligence (tagsir) despite the obtaing
of a situation which may remind him to do the duty. In the first case forgetfulness forms an
excuse, but in the second case he is reprimanded and his act will be void. Al-Bazdawi is of the
opinion that forgetfulness in cases other than fasting and proclaiming Allah’s name at the time
of slaughtering an animal doesnot form an excuse, for the other cases have no semblance of

these cases where forgetfulness has been declared an excuse. Hence they cannot be combined

57 Kashf al-Asrar. Abd Al-Aziz ibn Ahmad al-Bukhari. 1307 vol 4, pp 1401-05
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with these two cases because of frequent occurrence of forgetfulness in them. Further in the
other case there obtains a situationwhich reminds a person his omission.”® Forgetfulness
dosenot effect the capacity of obligation. All rights and liabilities that are building on a non-
forgetful person by this address are binding on aforgetful person.

2.10.1.8 Menstruation (hayd) and prepartum (nifas)

Both are ritual impurities and carry the same legal effect. They do not destroy the legal
capacity of obligation nor the capacity of execution, for they don’t affect the legal
responsibility, intelligence (agl), understanding (tamyiz) and power of the body (qudrat al-
Badan). All these faculties survive the existence of menses and child-bed. The Hadith from
the Prophet () indicate that purification from menses and bleeding after child birth is a
condition for the validity of prayer and fasting. However the injunctions of observing prayer
during menses have been extinguished and the injunction of observing fasts has been deferred.
The same rule applies to obligatory circumambulation of the Kabah during hajj**°. The reason
is determined by grades of authority amongst which women rank the lowest and that by virtue
of Hadith literature women are insufficient or deficient in intellect and deficient in religion.
2.10.1.9 Terminal illness (marad al-maut)

Terminal sickness is a kind of serious nature of illness which takes the person ultimately
towards his death. The mind of an ill individual suffering with terminal illness is most of the
time occupied with the thoughts that he would ultimately expire and his life would come to an
end due this terminal sickness. For having a legal impact upon the subjected legal capacity

terminal illness must fulfill three prerequisites which are explained below.

2B ashf al-Asrar. Al-Bukhari, Vol 4, p 1396.
2 pid, vol 4, p, 1432-1433.
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(i) Sickness should exist till the time of individual’s death®*

(ii) Sickness should not exist for more than a year unless if the sickness is damaging the
health of an individual on continuous basis with the passage of time and taking him towards
ultimate death.

(iii)The person suffering with terminal disease must have lost their mental and physica
abilities to execute their regular duties and functions in life in an appropriate and sensible
manner.**,

Islamic scholars for reason to take the precautionary measure to protect the interests of
associated persons of the terminally sick individua such as hislega heirs and creditors, grant
such individual a limited discretion capacity ahliyyah ada nagisah during the entire tenure of
his termina sickness. Even though such person manages his personal daily affairs but his
capacity is of limited nature owing to his terminal illness and his conduct towards his affairs
would have limited impact such as only upon a portion of his financial properties. The volume
of this portion may vary considering the total amount of the belongings of an individual in
form of financial properties and their liabilities such as debts. In cases where the liabilities are
parallel or in excess of the properties of aterminal sick individual then he has no capacity to
deal with his properties. In situations where the liabilities are fewer than the properties of a
termina sick person then he may deal regarding the properties to an extent of one-third of the
properties left behind after satisfying all his prevailing liabilities. Dealing with more than one-
third portion of the properties of terminally sick person in such situations is required to be

approved by hislegal heirs and creditors.?*

20 hidAl-Zarga opcit pp802-803
21 A|-Zarga opcit 802
22|hid. Al-Zarga . p. 805
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2.10.1.10 Death

Death signifies a state of total incapacity, a state when a person is deprived of all powers.the
legal effect of death is that it negates the capacity for the performance of obligations relating
to this world. The effect of death on the rights and oblgations of the deceased is considered
with reference to the injuctions relating to this world. These acts are of four types related to
legal obligation, hisliability with respect to any property recoverable from him for the need of
others, his own rights against others relating to his needs and lastly matters which donot relate
to the satisfaction of his needs.”*®

2.10.2 Incidental /Acquired Causes of defective Capacity (awarid muktasabah)

Jurists of 1slamic law have identified afew major acquired causes of defective capacity as.

2.10.2.1 1gnorance (jahl)
Abd Al-Aziz AlBukhari explains Ignorance (jahl) as: “It is a quality which is an antonym of
knowledge even where there is probability and imagination of knowledge”?*. It has four

kinds:

. Jahl batil bil shubah. Inexcusable ignorance of the law which is free from doubt. Ignorance

of the law which is based on the clear text of the The Qur’an, Sunnah of the prophet,
consensus of opinion and whose interpretation is not open to doubt will not be excuse. If the
Islamic state makes an agreement of protection of the unbeliever, the violation of some of the
Islamic injunctions by them will not be taken as a crime. If a Muslim destroy the wine owned
by a non-muslim, he shall compensate for it, for wine is a valuable property according to the

non Muslim. Abl Ab( Hanifah holds this view. but al- Al-Shafi‘mr holds the view that if a

283 principles of Islamic Jurisprudence. Ahmad Hassan. p. 329
2 | bid. Kashf al-Asrar.al-Bukhari. Vol 4, p. 1450
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believer or unbeliever destroy the wine of anon Muslim he will not pay any compensation for
it.

ii. Jahl duna jahl al-kufir. Ignorance which is lower than ignorance of an unbeliever. This kind
of ignorance will not be accepted as an excuse in the eyes of Allah swt. This is based on
obstinacy and abandonment of clear evidences. This ignorance comes from the doubt in the
interpretation of Divine commands and become sectarians in the religion such as Mutazla,
Rawafid, and Khawarij.

iii. Jahl yaslahu shubhatan. Ignorance of law, which is of an uncertain or doubtful nature. If the
law is not covered by the clear injunction, or consensus or juristic opinion is divided on an
issue which make it certain, in such cases ignorance is excused. Another kind of doubt
relating to ignorance is one about proof. It means a general rule exists about a certain issue but
it is not applicable in a certain situation on account of another rule which specifies the general
rule.

iv. Jahl yaslahu udhran. Ignorance of the law, which is held to be an excuse for violation of the
law. For instance, if the guardian of an adult virgin muslim woman gives her in marriage
without her knowledge about her marriage, she has the option to repudiate the marriage when
she comes to know of it. But if she keeps quite after her knowledge about her marriage, her
option will be nullified®®.

2.10.2.2 Intoxication (sukr)
Intoxication may result owing to excessive consumption of acohol or other related substances
that may cause intoxication and a person may lose mental abilities to perform worldly affairs

in a prudent manner. Scholars in Islamic law have classified the intoxication into two kinds

25A|-Tawdih fi hall Ghawamid al-Tangih. Sadr Al-Shariah, Ubayd Allah b. Maud al-Mahbubi. (Cairo:Dar al-
Ahd al-Jadid lil-Tabaah. 1957) Vol 2, p 180.
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such as permissible intoxication and prohibited intoxication. The permissible intoxication is
through consumption of substances in form of liquid or non-liquid form which are not

specifically prohibited in Islamic law?*

that includes medicine or drugs consumption of
which comes within the scope of the principle of necessity when the personissick or ill.

The second kind of intoxication that is prohibited one is owing to the intentional consumption
of acoholic liquid drinks and non-liquid drugs which are specifically prohibited in
Shari’ah.Firstly, the permissible intoxication at the time of need brings a defect that would
result in bringing to an end the ahliyyah al ada as long as the person is under the influence of
intoxication. Therefore,all performed actions and affairs which are executed by a person while
in the state of intoxication are not considered valid until they are approved by the intoxicated
individual man or woman at the time of entering back into a phase where they may perform
their functions with full mental abilities.**’ In second kind of intoxication that is prohibited in
Islam scholars in Islamic law carry two views. The first view provides that prohibited
intoxication results in declaring the ahliyyah al ada of the person defective and he would no
longer have the full legal capacity.

The other view provides that prohibited intoxication would not have an impact upon the legal
capacity of a person. All affairs performed by an intoxicated individual would be considered
as valid and carry legal effect apart from confessions that can be rescinded as they come out
of intoxication and able to think clearly and perform their functions properly. 2.

2.10.2.3 Jest (hazl)

A person uses words without intending to convey either their primary or their secondary

meanings, he is said to speak in jest (haz). Speaking in jest has no effect on the capacity for

%8 |pid. Al-Tawdih al-Tangih. Sadr Al-Shariah, p. 181.
27 | bid. p. 182
28 | damic jurisprudence. Imran Ahsan K han. P. 57
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acquisition, rights as well as obligation will, therefore, be acquired. Jest is not incompatible
with the capacity of execution, because the basis of this capacity is sanity and understanding.

And jesting is not incompatible with them?*°.

2.10.24 Weaknessof intellect (safah)

Spendthrift individuals are unable to conduct their financial matters prudently by applying
their appropriate discretion. Thereforetheir ability is considered defective in the view of
shariah. As per Al Siba’ ie and Al Sabouni, spendthriftiness is kind of trivial mental defect
that may erode the ability to manage the financials affairs as a reasonable prudent individual
and considering the commands of Shari’ah specified in this regard. The definition provides
two kinds of spendthrift persons. First is an individualwho squander or waste their financial
belongings including money and other assets without any profitable return. Secondly a person
having week ability to consider his financial benefit and often stipulate financial transaction
that result into financial ruin. This second kind of disability is unwise behavior relating to
mismanagement of appropriate financial discretion and not a mental disability to conduct
financials affairs prudently that is a characteristic specific for spendthrift person. This second
type of person comes within the scope of interdiction (hajr) and is similar to discerning child
who carries ahliyyah ada nagisah restricted discretion capacity. It is aview of mgjority of the
Islamic jurists on the basis of the interpretation of the verse of The Qur’an. However Imam
Abl Hantfah and the Zahiries do not agree with the mgjority of these jurists and prescribe
unlimited legal capacity for the spendthrifts. These jurists provide that at the moment when
the children of sound mind reaching the age of puberty and enjoying maturity no interdiction

(hajr) can be applied upon them. The Hanafi jurists states that interdiction (hajr) can be

291 bid. 60
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applied only upon three types of persons that includes (i) an ignorant medical practitioner, (ii)
a corrupt jurist and (iii) a bankrupt, as these persons can have a damaging approach for other
human beings.?°.

2.10.25 Journey (safar)

Journey doesn’t destroy the legal capacity of man, for a traveler is posses of intellect and
power of performing obligatory acts. He has both legal responsibility (dhimmah) and capacity
(ahliyyah). Therefore journey is not considered to be one of the circumstances which affect
legal capacity. It is obligation and one of the cause which call for easing because it is one of
the causes of hardship, whether realor putative. The Shar’iah has granted concession in the
discharge of some obligations to a traveler, however it is remarkable that journey does not
totally eliminate the legal obligation but temporarily impedes its imperativeness in some
cases. Journey neither destroys legal capacity, nor eliminates legal obligation and demand of
performance of obligatory duties. Instead, it prevents its immediate application and
imperativeness in certain cases®".

210.26  Mistake (khata, subhah)

Mistake is a deed or word which springs forth from a man without his intention as the result
as the result of careless by his directly pursuing a matter which is other than he one intended
by him. The law about an act done by mistake varies in respect of the rights of man and the
rights of Allah swt. The person doing an act by mistake is given the benefit of doubt in respect
of rights of Allah, but as to his liability for an injury or loss caused to another right, mistake
will not be held to be a good excuse in law. The person responsible for the injury will have to

compensate for it. Mistake is a good ground for modifying certain obligations, and it causes

%0 | ntroduction to the Islamic Law. Hussain Hassan. p. 78
%! Kashf al-Asrar. Abd Al-Aziz al-Bukhari.vol4, p 1496.
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the lightening or commutation of punishment. As for the rights of men, mistake is not a good
excuse for extinguishing the offence. The mistake doesnot destroy the capacity of the
declaratory law, for this capacity is realized by possession of legal responsibility and capacity
of obligation. Mistake does not negate the capacity of defining law (ahliyyah khitab al-taklif).
The basis of this kind of capacity is the understanding of the divine communication. That is
realized by possessing intellect and discretion. A person who makes a mistake is possessed of
perfect intellect and understanding, but mistake is sometimes an impediment to lega
obligation because of one of its condition, and sometimes it is a defect in respect of intention.
Hence the dispositions made by mistake are void. As for the impediment, the knowledge of

22 Asfor contracts

the cause of the command of Shar’iahis necessary, like the command itsel
and dispositions made under a mistake, the Hanafis hold that they are validly constituted
(tanagid) but they are defective or irregular (fasidah) and are not operative (ghayr nafidhah).
The reason is that intention is sufficient for the constitution of a contract and disposition but
consent is an essentia condition for their operation. The early Hanafi jurists are said to have
kept silence on the question of the contract of sale made under a mistake, it is considered to
be constituted but irregular (fasid) by the later jurists. 2

2.10.2.7 Coercion (ikrah)

Coercion is defined as “Coercion or duress means to urge another person to perform that to
which he doesnot consent, and that which he would not choose to perform personally in a

1 254 «

direct manner if he were left alone”. Coercion or duress means to urge a man by another

man to perform an act which he dislikes, and which he would not intend to perform personally

%2 ihid. Kashf al-Asrar. p 1501

%3 Al-Talwih ala | —Tawdih. Al-Taftazani, Saad al-Din Masud ibn Umar Vol2, p 195. (Cairo:Dar a-Ahd al-
Jadid lil-Tabaah). 1952

Z4Talwih. Al-Taftazani, vol 2, p. 196.
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in a direct manner if he were not urged on it by threat”.?>> Effect of coercion on legal capacity,
coercion is not incompatible with ahliyyah al wujub because its basis is humanity and
coercion doesnot annihilate it. Nor it isincompatible with ahliyyah al ada because its basisis
intellect and discrimination. Coercion affects intention or free will.

2.10.2.8 Bankruptcy

Bankrupts or insolvents are the persons owing to their financial miscalculations and wrong
monetary conduct carry huge debts which are beyond their capacity to return to creditors.
Islamic scholars following the tradition of the prophet take preventive measures regarding the
legal capacity of the insolvent person to protect the interests of creditors at the event of
bankruptcy. Asin creditors interests on their request an interdiction can be imposed upon the
insolvent by ajudge who for satisfaction of the debts of the creditors may confiscate and then
sell all the financial assets of the insolvent and make payments to the creditors from the
proceeds of the sale. If these sale proceeds would be insufficient to satisfy the liabilities of the
creditors then the debts of creditors would be satisfied from those proceeds in proportion to
their claims an approach that is aso known and endorsed in present day English Law as
paripassu. At the event when the bankrupt possess no property or possess the property which
is of little amount barelysufficient to fulfill his personal limited needs or the needs of his
family then in such situation these measures might not be taken unless his financial position
reaches to a stage where he isin a position to satisfy his liabilities towards creditors. In both
of these situations the attitude of the insolvent individual would be considered invalid until it

got the approval of ajudge or creditors. 2*°

2K ashf al-Asrar.vol 2, p 1502
%bprinciples of Isamic Jurisprudence. Ahmad Hassan. p. 148
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By the end of the discussion on impediments to sufficient legal capacity, it is observed that on
the subject of the lawthat the impediments are conditions that affect the sufficiency of either
the body or the intellect of an individual. The individua is a person who has full sufficiency
of body and of intellect. Alterations of body and intellect through the various impediments
affect an individual’s legal capacity for actions and obligations. The general discussion on
legal capacity imagines an individual who is not affected by any of the list of eighteen
impediments. In addition to subject of the law is predicated upon the body of a child that
matures from childhood to adulthood, from insufficient legal capacity to act to complete legal
capacity to act through the progressive development of the intellect and the body and with the
potential to encounter any of a variety of eighteen impediments through which it may embody
different forms of lega capacity. Only one amongst these impediments to legal capacity is
sex-specific and this refers only to the biology of women®’. In the legal imaginary of the text
a normative subject with complete legal capacity is reasoning and post-pubescent (an adult),
in full control of their mental capacities (not mentally incompetent, unconscious, drunk,
asleep, forgetful, in error or jesting), not enslaved, under no duress, not ill and close to death,
and not menstrual or post-partum.

2.11 Woman legal capacity in Shari’ah: Complete or Deficit

Classical Muslim juristis never discuss or entitle woman as sparate subject of the Islamic Law
under the doctrine of legal capacity. Rather as mentioned above woman is distinguished as
legal subject in contemporary laws. Classical jurists did not define a single legal category for
woman while discussing legal capacity and its types. Legal capacity reflects on more than
sufficiency of body and intellect, legal accountability (dhimma) and puberty. In contemporary

views gender difference becomes legally implicit into differentia treatment of women in

%7 | bid. p. 150.
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Islamic law. These differences come in the matters of age, property, marital status, social
experience and public presence of women may determine a woman’s legal in-capacities. To
contextualize imperfect legal capacity with normative understanding of women’s legal
capacity, Imran Ahsan explains that the jurists argue a woman cannot say in judgment in
matters where she cannot give testimony. Accordingly, a woman may not judge in hadd penal
maters if she cannot bring evidence in hadd pena matters. The discussion on judicia office
and heads of state links with findings on women’s evidence. Further argument on imperfect
capacity of woman, awoman can also not lead a state when the head of the state is necessarily
tasked with implementing huddd pena laws™®. In al issues the disagreement relies on
medivial juristic consensus and not based on reason, discernment or puberty, which are the
criteriain the doctrine of legal capacity as earlier discussed above. Imran Ahsan Khan Nyazee
explains in his book the imperfect legal capacity as a condition that applies to slaves and
women. The reference to slavesis dismissed in a summary few lines, a slave may not possess
the right of ownership, even though a slave owns the capacity for obligations related to
worship and criminal offences. The reference to women is detailed.

“A woman is said to possess imperfect legal capacity. Those who hold this view deny her the
right to be the head of state, the right to be judge (gazi) and the rightto testify in cases being
tried under hudud (penal law) and qgisas (retribution) provisions. In addition to this, she does
not have the right to divorce, like the right given to a man, she is given a share in inheritance
that is equal to half the share of male heirs, and the diyyah(sic) (compensatory payment), paid

in compensation of her death is half of aman.”®.”

ZBoutlines of Islamic Jurisprudence, Imran Ahsan Khan Nyazee. p. 43
29 pid. Outlines of Isamic Jurisprudence, Imran Ahsan Khan Nyazee. p. 45
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Nyazee presents an idea of imperfect capacity for women, and acknowledges objection to the
distinction of women’s legal capacity as “imperfect or deficient in anyway” and finally
promises “reasons or solutions”. Thus, the opening statement to his presentation of women’s
legal capacity characterizes women’s legal capacity as a matter that Orientalists object to and
something that is contested by women who struggle for emancipation. Similar contentions
appear in only one other characterization of lega capacity, the fictitious person. There, he
explains, the concerns of the modern world require that modern scholars work hard ‘to
accommodate’ the fictitious person into Islamic law”?®. Accommodations to the modern
world, however, do not entall similar relief for the list of imperfections that formulate
women’s legal incapacities. Included in the list are evidence, inheritance, right to divorce,
diyya, judicial office and being head of state®".

As discusse earlier in this chapter deficient capacity occurs in human beings where conditions

are meet for legal capacity®®

. A minor possesses complete capacity for acquisition but lacks
the capacity for execution until puberty, is free from criminal liability and is not obligated in
matters of worship. His capacity for execution is further divided into three types; a guardian
may act on behalf of the minor in purely beneficia transactions, purely harmful transactions
are not permitted to him or on his behalf, and transactions vacillating between profit and loss
must be ratified by a guardian as discussed above 2.8. In the absence of these conditions

discussed by the classical jurists’ therefore when jurists discussed reason, discernment and

puberty it should be be apply to muslim women only. None of these matters discussed on

%0 1 hid p 46

1 bid 48

%2 s in the case of a fetus who has not been born, or full mental development as for a child, or where the
attribute of being a human is missing entirely, as for corporate entities. deficient capacity for acquisition
characterises the unborn child, the dead person, whose death obligations are performed by others on his behal f
and the fictitious person (such as the treasury (bayt al-mal) or an endowment (wagf)), which lacks dhimma.
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woman’s legal capacity. The normative views disqualify woman on the basis of gender. It
may disqualify woman from observing obligations that are addressed to the generality of legal
subjects. Shariah gives equal capacity of evidence in the matter of obligation in maintaining
legal order, protecting the rights of others and holding society accountable, according to
Nyazee, how does the preclusion of women from this capacity affect women’s obligations and
responsibilities as members of society who are equally subjects of the law.

2.12 Conclusion of the Chapter

The study anddiscussion on legal capacity ahliyyah in texts of classical legal theory generally
begins with an anaysis of agl (reason) which is established as the foundation of legal
capacity. The discussion extends to the origin and nature of obligation, explicated by the
concept dhimma (human inviolability or accountability) and the capacity to act upon an
obligation, i.e. legal capacity or ahliyyah. From this follow the different types of legal
capacity i.e. ahliyyaht al-wujab, which is the legal capacity for acquisition and may also be
referred to as the capacity for obligations due to and from a person, and which is the legal

capacity for execution or the capacity to act.

The numerous impediments of legal capacity which may preclude accountability for
obligation. These impediments are separated, some are considered (natural or given by
Shari’ah) while others are considered (acquired). For each impediment the text defines the
impediment and its implications for legal capacity.There are eleven natura impediments and
eight impediments are acquired. Islamic jurists categorized eight kinds of defective legal
capacities of persons which are further divided into two groups while considering the impact
of the nature of defective legal capacity. It is evident that such categorization has no reference

to the gender of the person involved and includes within it both male and female.
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The defective legal capacity of persons that comes within the scope of first group is limited
for the personal well being and protection of the concerned child, insane person and
gpendthrift. The defective legal capacity of persons that includes terminally ill people,
bankrupts, slaves and apostates that comes within the scope of second group is limited for the

well being and protection of other people connected to them in any way.

To summarise, in terms of impediments affecting the intellect, the individual first is without
intellect in the womb. At this stage there is no capacity to act (ahliyyaht al-ada) but there is
capacity for obligations (ahliyyaht al-wujlb) and so the foetus has a claim to inheritance and
to property transacted in their name. Upon birth the child claims these as well as other
obligations owed to or expected from the child and, given the child’s bodily insufficiency, the
expectation is that these are carried out on behalf of the child by a guardian. Furthermore, a
child may also become discerning, one whose mind is developed but whose body is not, and
clam a different status until puberty. Once a discerning child is proven to have attained
physical maturity, i.e. puberty, the child may now be considered an adult, with al the
attendant adult obligations, and with complete capacity to act. A child may also not become a
discerning child but progress directly from the situation of a minority to that of an adult with
complete capacity to act. Thereafter, the individual will move through some or all of the
intellect-related impediments during the natural course of life (mental incompetence, mental
deficiency, sleep, forgetfulness, illness, unconsciousness, death), some of which may curtalil

the capacity to act and render it incomplete and others not.

In terms of physical progression, the individual is at first physically unable to carry out the

required activities. Then, following physical capability and maturity in the form of puberty,
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demonstrated by menstruation for females and sexual dreams for males, physical insufficiency

ends and sufficiency begins.

It is concluded that the subject of the Shar’iah is an individual whose legal capacity is
determined according to reason or intellect. Legal capacity is determined by the sufficiency of
reason and of the body, in addition to which are the requirements of legal accountability and
puberty. Legal accountability to Allah Almighty (dhimma) is not distinguished between man
and woman in Islam. However it is the precondition for legal capacity and conveys legal
capacity for obligation while puberty, accompanied by sufficiency of intellect and body,
conveys complete legal capacity to act. The subject of the law is determined by body of an
individual who matures physically and intellectually from childhood to adulthood, in the
course of which the individual will encounter a number of impediments that convey different
forms of legal capacity. Full or sufficient legal capacity restsin alegal individua who is free
of the impediments that affect the sufficiency of either the body or the intellect.

However It is concluded that, Nayazee’s discussion of legal capacity has yet to suggest a form
of in complete legal capacity that is exclusively specific to woman, in the manner that the
narrative of women as imperfect legal subjects . He has not given any suggestions that gender
differenceis has created any impediment to legal capacity.

Accordingly, the subject of the law is a person who has full sufficiency of body and of mind,
and hence full legal capacity by virtue of being free of al the impediments to legal capacity.
Only one amongst the eighteen impediments to legal capacity references sex difference and it
addresses women’s biological functions of menstruation and postpartum. The requirements
for reason and puberty show how that the legal subject is discoursed through ideas of mental

and physical sufficiency. Accountability, intellect, body and puberty are the key elements, the
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ideological apparatus that organizes the jurists’ thoughts on legal capacity. Further, women
specifically have the lowest levels of reason and are identified with the gender specific form
of legal impediment to legal capacity. Because it is uncover in the discussion above on

menstruation and post-partum bleeding that these are potential impedimentsto legal capacity.
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CHAPTER: 3

LEGAL CAPACITY OF MUSLIM WOMAN
IN MARRIAGE CONTRACT

3.1 Introduction of the Chapter

In Islam marriage is considered an important institution that is evident from the fact that 1slam
guides for maintenance of pleasant relations and mutual love between husband and wife.
Marriage assists man and woman to preserve purity moreover; it provides the true legal means
of human reproduction, growth and continuation of the family. Mawlavi Mumtaz Ali in
Huquqg un-Niswan describes marriage as: “Islam attaches great importance to the institution of
marriage, the aims of which are twofold: to insure the survival of the human race, and to
provide human beings with companionship, happiness, and support. Children need greater
care for longer than the offspring of other animal species, and thus the formation of stable
families is essential for the survival of human society. But beyond the basic need for
reproduction and survival is the need of adult humans for sympathy and companionship.
Unless marriage fulfills both of these aims, Allah’s purposes for a just society cannot be
achieved”?®. Dr Westermarck provides three vital element of marriage in his book such as:
“the gratification of the sexual impulse, the relation between husband and wife apart from it
and procreation of children.”?**

According to Shar’iah injunctions, “Marriage involves a process in which a man and woman
by means of a particular form of contract (‘aqd) are united and live together legitimately as

husband and wife”. Therefore, Islamic law prescribes a number of legal principles which are

essential or crucia for a legitimate marriage i.e. offer and acceptance by the couple and

%3 Haguq e Niswan (urdu) mawlavi Mumtaz Ali. (Lahore: Dar al Ishaat 1898). P. 39
%%\omen in Islam. Mohammad Mazheruddin Siddigi.(Lahore: Institute of Islamic Culture)1972, p. 37.
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guardian for marriage along with dower (Mahr). Islam law provides rules and regulations that
contribute to attain of the goals of marriage such as to keep the sense of satisfaction and
limpidness for both the husband and wife. According to Shar’iah, marriage is a contract with
free consent between two equal parties and no one has right of priority of consent upon the
other. A woman and man as equa parties can stipulate their own conditions in marriage
contract considering their own particular requirements and priorities at that particular time of
marriage such as Mahr the wife demand from her future husband. Two just witness testify
these conditions in the presence of both parties when they give their acceptance and approval
to marry the marriage solemnizes”™. The present chapter describes the legal capacity of
Muslim woman regarding marriage contract and following issues are discussed in detail:

(i) Legal Capacity of woman regarding Consent in marriage contract

(i) Interfaith Marriage and legal capacity of Muslim Woman

(iii)Legal status of Guardianship in marriage contract

(iv)Impediments in marriage

(v) Lega obligations regarding Dower (Mahr)

This chapter discusses the legal capacity of woman regarding her role as a partner in marriage
contract. One of the most fundamental capacities which Islamic Law defines is the woman
right to choose a prospective future partner and dower which is wife's significant right that she
enjoys and is made obligatory by Allah Almighty upon her husband as discussed in chapter 2.
The woman has the complete legal capacity to determine her dower in the marriage contract
and has its complete ownership. The present chapter explains Shar’iahinjunctions regarding
concept of free consent of woman equal to the man in front of Islamic law and role of

marriage guardian in Shar’iah injunction. It also explain the woman legal capacity that is

%°Rights of Women in Islam.A.A.Enginer pp.98-99.
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entitled her to the right of dower (Mahr) invarious situations and explore whether she has
competent legal capacity that entitled her to draw conditions and amount of dower as equal
partner of the marriage contract.

In this chapter that it is discussed that marriage acquire severe restrictions upon women as
legal subjects. Finally it argues with unique legal incapacities imposed upon women through
marriage cause or ‘being a wife’ to be potential impediments to women’s legal capacity.

3.2 Marriage as socio-religious contract
Islam has developed a complete code for institute of marriage and define it a social and

solemn contract, the Qur’an says:

}’{lz/ >~

Zz . 2, ) f,f - 7 2 L, ,?ﬁ,:’ - -, 3
ZGGUQ,\”:Lp L'é;:..,f r_‘—_'a.,.f oy ,..\:-‘jypau J/l }54444 “_949‘ A2 ;43)4!’-{.:;_15)
“and How could ye take it when ye have gone In unto Each other, and They have taken from
you a solemn covenant?”’.

Based on the Qur’anic principle of ‘solemn Contract’, marriage demands rights and obligation
upon spouses. Which are reciproca and somehow particular to husband and the wife
individually. Marriage is a contract of companionship this implies that both the husband and
wife should attempt earnestly to build marital life on the basis of mutual trust fidelity and
love; and cooperate each other in strengthening the foundations of the family and raising the
children becauseit is absolutely essential to avalid union that the woman gives her consent .

In Shari’ah, marriage is in its essence a civil contract. It makes its foundation on the same
principles and ruling like other contracts in Shari’ah. Nevertheless, this is not only an
ordinary civil contract but Muslim jurists considered bond of matrimonial contract to be at the
same time worldly matter and act of worship. In Islamic family law, marriage is a contract

between two equal parties. Therefore, according to Islamic rulings woman is to be a subject

26gyrah al-Nisa’ 4:21
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the marriage contract?®®’. Even though marriage in Islam is often considered a religious
function, the Shar’iah does not prescribe any particular form of marriage ceremony. However,
the required marriage contract, whether oral or written in form, may be supplemented by
ceremonies of religious or socia significance. The Shar’iah developed the understanding of
marriage into a matrimonial contract. Considering the marriage institution significant, Islam
law concern has always been to ensure that the marital relations should remain strong
therefore laid down certain rules and regulations to attain these objectives.

3.3 Status of marriage obligation (hukm) in Shari’ah

In Arabic ‘zawaj’ used for marriage means association and coming together 2. The word
speakes by the Qur’an in the same meanings of ‘bringing together or of being together’
marriage, the term “nikkah’ is used which is defined as “a purposeful contract to obtain and
possess an enjoyment.”. However, it generally indicates marriage.?**The Qur’an as a firm
divine relational sacred bond attributes a marital contract resulting in a relationship of
marriage. A marital contract must be entered into by the man and woman with the prime will
to establish along term permanent relationship. Even a slight though or feeling intended to
establish a relation for the time being or for a short period would declare it as an illegitimate
contract. As there are many rights required to be protected and duties required to be
performed that are attached to it therefore a marital relationship must be along term and carry
arequired force. If amarital contract fails to be along-term and lacks required force to protect
rights and perform duties then it would be in the best interests of the parties to end that

contract in a dignified manner as prescribed by Shari’ah. Marriage merges the sacred and

%"\Noman rightsin Islam. Ali Asghar. P. 53

%8| jsan al Arab.lbn Manzur. P. 37.

%9 «Nikkah” is stated in Quran in several places e.g. Surah al-Bagarah :221, 230, 232; Surah al-Nisa’:3, 22, 25;
Surah an-Noor: 3, 32, 33 and Surah al-Ahzab: 49. See chapter 2 of the thesis.
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contractual rights and obligations of man and woman in Islam. As a marriage is not only
based on contractual relationship but also on a sacred one, guided by the divine authority
which has more force as compared to contractual authority. Divine authority provides the
boundaries within which certain aterations can be made through contractual arrangements.
The provision that a marital contract can be brought to an end through the medium of
declaring divorce does not correspond in any manner that a marital contract establishes a weak
and temporary kind of relationship.

In legal term it is recommended (Mandub) based on the saying of Prophet . 2° Imam ibn
al-Tabari mentioned that Arab men in before event of Islam used to marry many women
simultaneously and no person or law was ever stop them to marry more than this number.?"*
It was observed that before Prophet Muhammad , there was no limitataion upon the
capacity of the Arab men regarding the number of wives they can havein life. However, there
were certain recogni sedresol utions regarding the rank of the women a man married but neither
conventions nor any particular laws to commanda man how many number of wives they
should havein life.*"

In primitive society before Isam man enjoyed a complete right over women in marital and
divorce affairs. Husband had unlimited rights of marriage and divorce. There was no law to
restrict man to marry more women and he may abandon his wife anytime at his will. The
institution of marriage was not present in pre-Islamic era. There were only different kinds of

sexual unions which were characterized as form of marriages but that lacked any defined legal

210 Jami At-Tirmizi. Book on Marriage. Chapter: What Has Been Related About The Virtues Of Marriage And
Encouraging It. Hadith: 1080. “Abu Ayyub narrated that: The Messenger of Allah said: Four are from the
Sunan of the Messengers: Al-Hayat, using Atar, the Swak, and marriage”.

#«Tafsir al-Tabari”vol. 4, p. 233

%2 The Sociology of Islam, Reuben Levy, p. 144.

115



*the result was that a man in pre Islamic era was at liberty to conduct as many

System,
marriages as he desired. It is provided that if all the relevant facts and related factors are
considered that inter alia includes, absence of contract and legal guardian, having no share of
wife in the inheritance of husband, quick and simple way to divorce, the absence of secluded
period soon after divorce or widowhood, the non existence of iddah known as waiting period
it can be conveniently concluded that institution of marriage was not that sacred and in no
way can be considered as fixed or binding carrying a strong bond.?”

The Shar’iah transformed marital practices before Islam including polygamy and divorce and
made reforms through giving principles and rules. The Shar’iah accorded Muslim woman
various privileges and changed marriage into an institution in which the woman is considered
asignificant partner having certain rights. For instance, the dower regarded as a price of bride
given to the father was converted into a marriage gift only for the wife after marriage and
made it her individual belongings. The jurists of Sunni School of law have difference of
opinion on the ruling on marriage. Magjority of Hanafi, Maliki and Hanbali jurists have the
opinion that the ruling on marriage is recommended (sunnah) 2”. Jurists of Al-Shafi‘T ’i
school of law argue: “the default ruling on marriage is permissible (mubah) for mature man or
woman both”?’®. However, these jurists agreed unanimously that the rulings might change

according to situation and circumstances. Followings are the rulings on status of marriage by

different jurists of school of law:

#3«The Changing Role of Muslim Women’, Islam and the Modern Age”, John L. Esposito.Vol. 4, issue:
3,1973p54.

2 Beyond the Vil Cited in FatimaMernissi (London:al-Sagi Books) 1985, p. 67

#Bjdayat alMutahid. Ibn Rushd. Vol 2, p,. 2

#®Kitab al Umm. Imam Shafii. Vol 2.p. 178
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1) Jurists of Zahiri school of law consider marriage an obligatory act upon a man who has
financially established to support his prospective wife and he is very sure that if he would not
marry he would commit adultery.?”’

2) Hanafi jurists argue Marriage as recommended for those who can provide maintenance and
dwelling. Nevertheless, he can still maintain his carnal desire®”®,

3) A man who can neither provide maintenance to his wife and children nor fulfill his marital
obligation relating to carnal desires and have defects in his or her legal capacity to contract
marriage, marriage is prohibited for them, but only when the opposite partner i.e. wife is
financially sound and not expect carnal desire from the marriage.?”

4) |If a person has debts and he would not be able to provide maintenance to his wife and he
has deficit capacity to fulfill his marital obligations, then marriage is forbidden for him?®.

5) Generally it is apermissible act to conduct marriage if a person fulfills its conditions.?".
3.3.1 Capacity of minor in marriage contract and Option of puberty (Khayar al-Balugh)
Islam has a concept of adulthood in conducting a valid contract. Islamic legal concept
adulthood is defines as “the mukallaf is a legally and morally responsible person as one who
has reached physical maturity, is of sound mind, may enter into contracts, dispose of property,
and be subject to crimina law. Above al, he is responsible for the religious commands and
obligations of 1slam, for bearing the burden (taklif) laid upon him by Allah Almighty” .

The Qur’an emphasize on the concept of Nikah irrespective of age because it main concern is

a union between man and woman for procreation and solace for each other®®:. Shar’iah does

Z1TAl Muhallah. 1bn Hazm. Vol 11. p. 34.

“®Badai Al-Sanai. Al-kasani. Vol. 2, p. 228.

#Fath al-Qadir. Ibn Humam. Vol. 2, p. 342.

%0 | hid, p. 342

%ladd al Mukhtar. Ibn Abidin. Vol: 3. P. 7

22| ntroduction to Islamic Law Joseph Schacht (Oxford University Press, 1964), p. 4
#3gurah Ar-Rum 30:21
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not fix any particular age when discretion should be presumed. There are two opinions about
marriage of aminor:

First: this opinion is by two prominent jurists Abtu  bakr al-Asam and Ibn Shubrumah that
child marriage is not allowed by Shar’iah ?*. They give basis of their view mentioned in the

Qur’an:
= - £
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“make trial of orphans until They reach the age of marriage; if then ye find sound Judgment
In them, release their property to them; ...”.

Hanafi, Al-Shafi‘T , Maliki and Hanbali jurist on this issue that marriage of minor is lawful
provided marriage guardian constructs it, presents second view?®. These Jurists argue that the
Qur’an talks about marriage with aminor girl who has not attain puberty.

287 % Guaf G azfiolade o acw Lot L T P
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“such of your women As have passed the age of monthly courses, for them the prescribed
period, if ye have any doubts, is three Months, and for those who have no courses (it isthe

same):...”

The proponents of the first views argues that a marriage by a minor is nullify because of the

reason that for legitimate contract, it requires consent of both man and woman which is non-
existent in case of minor or insane persons. The proponents of the second view argue that

8 could contract his minor ward in marriage in an

marriage guardian, mostly the father
exercise of guardianship (Wilayat). Imam Abl Abu Hanifah stated accordingly that : “The

guardian has full authority to marry his minor girl whether she is a virgin or previously

3 al-Mabsut. ImamSarakhsi, Vol 4, p. 193

%% Surah An-Nisa 4:6

%°Badai al-Sanai. Kasani. Vol 2 p 241.

%7gyrah At-Talaaq 65:4

%88 «“Hanafi School of law includes a broader range of family guardians in the absence of the closer ones. Her
guardian is understood to be the father, if the father is not aive, then the grandfather, then the blood brother,
then the uncle (father’s brother), then cousin (father’s brother’s son), then the mother”.
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married. Hanafi School of law however, alows an incumbent at the age of puberty to
repudiate a marriage contracted before puberty by guardians other than the father or
grandfather. Furthermore, Hanafi school of law give option to a mature woman to select her
husband and conclude the marriage contract by her own because the parties to marriage

contract should be sound mind who have attained puberty.”?%°

Other schools of Islamic law®®

allow father or grandfather to exercise marriage guardianship
institution and in some cases they may appoint agent. In case of absence of these guardians,
other guardians have to wait until the woman give consent after attainment of puberty. The
marriage contract involves primarily the agreement (ijab and qubul) by the bridegroom and
the bride’s guardian whom she has authorized by her consent to conclude the contract on her
behalf.

In Juristic discussions the difference between male and female child with respect to right to
marry is the rule of emancipation on attaining puberty. A male child is automatically
emancipated from his guardian authority upon reaching maturity ,but awoman is not consider
to be emancipated from her guardian’s authority until two conditions are fulfilled for her
complete legal capacity: “to marry and protected by her husband and the evidence of
trustworthy witnesses that she could able to manage her property”.?** Jurists who advocate
child marriage however do not authorize father’s (guardian’s) pronouncement on mature
woman when she attained maturity and prudence after attaining puberty. Mgority of the

jurists including Hanafi Jurists have the opinion that according to Shar’iahin contract under

the legal age i.e. minors are subject to guardian consent. On attaining majority the man or

%\ ohammad Law.Syed Amir Ali, vol 2, p. 275.

20 gynni School of law including Shafi, Hanbli and Maliki., Kitab al-Figh ala al-Madhahib al-Arba'a, Al-
Jaziri, Abd a-Rahman vol .4, pp.21, 22.

#IA|-Hidaya. al-Marghinani vol. 1, p. 491.
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woman withdrawn the consent and they may refer the case to the court. The guardian has an
important role to play at the event of their marital contract. Mature man and woman on
attaining the age of majority are supposed to have sound mental capabilities to enter into
marriage contract.They are considered completely independent to decide regarding their
marriage and no legal hurdle can be created on their way to get married.
Islamic jurists have difference of opinion regarding the minimum age of man and woman
interested to enter into a marital contract. Rules of Islamic law provides that Muslim man and
woman are completely independent to enter into marital contract on attaining puberty
furthermore the court has authority to approve the younger adolescents marital contract if the
evidence of future couple puberty is available before court. In such situation anyone husband
or his wife after attaining the complete marital age may proceed for abolition of marita
contract even without obtaining the prior consent of his or her guardian.
A Muslim woman is given “the option of puberty” technically known as khiyar al-bulugh,
according to which the woman has given option to choose or reject her husband who has been
given in marriage by her marriage guardian in her childhood. A free Muslim woman has the
option of accepting or rejecting the marriage on reaching maturity.

by adle B Tla () G 583 a8 (a5 ea 55 Bl Oy
“a young virgin girl came to the Prophet  and mentioned that her father married her to
someone) while she disapproved. So the prophet  allowed her to choose.”?%
It is not appropriate for a guardian to marry her minor girl with someone without her consent.
In case the guardian’s action is improper or injudicious, the judge has the right to revoke the
marriage agreement. Islam has given Muslim woman complete legal authority of freedom to

choice and repudiation her marriage contract. A. A. Asaf Fyzee writes in Outlines of

229 nan Abu Dawud. Imam Abu Daud Sulaiman bin Ash‘ath. Book of Marriage chapter 23 Hadith no. 2096,
(transY asirQadhi. New Y ork: Dar ulsalam publishers) 2008 Vol 2. p. 526.
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Muhammadan Law: “if a Muslim minor has been married during minority by a guardian, the
minor has the right on attaining majority to repudiate such marriage. This is called khiyar al
bulugh”.**
3.4 Status of conditionsin the marriage contract
The marital contract is specifically mentioned in the Qur'an and is a well-established and
indeed integral part of the marriage. Muslim Jurists have different stances on the conditions
that can be stipulated by the husband and the wife and inserted in marital contract. The wife
has the complete legal right to insert number of necessary conditions before entering into a
marital relation. Therefore, these conditions are not clearly forbidden by Islamic scripture.
Hanafi and Maliki jurists divide these conditions into valid and irregular conditions,
however, their criteriain this regard varies®™*. Al-Shafi‘ Jurists, like Maliki jurists, also divide
conditions into valid and void. According to these jurists valid conditions are permissible and
are binding upon the parties whereas invalid conditions render the marital contract
invalid Jurists of Hanbali school of law define “two conditions that are collateral to the
marital contract and they provide some lawful advantage to one of the two contracting parties,
for instance, a condition that the husband will not marry another woman or husband will not
take wife away from her home town etc the parties are bound by such conditions”.**
Magjority of the jurists restricted on the acceptability of superficial conditions and stipulations
in marital contract while the Hanbali School of law seems moderate in this matter. It is
evident from the concluding discussion of Jurists of Sunni schools of laws that legitimate

conditions which are in accordance to the evident principles of Qur’an and Sunnah of the

Prophet  can beinserted in marital contract. Marital contract is considered aslegal privilege

23 Outlines of Muhammadan Law.Asaf A.A. Fyzee (New Dehli: Oxford University Press) 1974. P. 94
29A|-Durr al-Mukhtar, 1bn Abidin. vol. 2, p. 405.
25 Mughni Al-Muhtaj. Shirbini (Cairo: SharikahwaMatba‘ahMustaf al-Babi-al-Halabi, 1993, vol. 3, pp. 226
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for woman to provide the conditions she consider necessary for their matrimonial life. Prior
consideration and declaration of conditions would be commendable act in Shar’iah that is
essentia to the success of the marriage and would enhance the prospects of marriage. The
woman has full legal capacity to demand her conditions in the marital contract considering her
personal needs and requirements. These conditions inter alia may include the demand of a
monogamous relationship with her husband and the right to dissolve her marriage by own if
she regards it indispensable. Mgjority of Jurists have consensus of the basis feature of consent
of both parties and complete offer and acceptance of concerning parties. Therefore it is
concluded that legally fundamental condition of matrimonial contract is “offer from one side
and acceptance from the other side willingly.?*

3.5 Elements of marriage contract in Shari’ah

In classical Idlamic literature, family laws especialy marriage and divorce has been
significantly discussed by majority of Jurists of different schools of law. This extinctive study
on Islamic Family law illustrates the growth of the legal system in of Shari’ah. Magjority of the
Jurists have consensus on major issues which laid down the basic principles of the marriage
contract. In minor details jurists differ in their opinions on the basis of principles they adopted
according to their school of law. The fundamental conditions and crucial features of
matrimonial contract according to the Muslim jurists are discussed as:

According to Imam Al-Shafi‘T ‘i, “matrimonial contract has four crucial requirements; offer
and acceptance, contracting parties i.e. husband and wife, two witnesses and presence of

guardian”®®’. In this regard, Hanafi Jurists acknowledged one foremost feature that is offer

2®Badai al-Mujtahid . I1bn Rushd. Vol 2. P. 27.
#"Nihayat al-Muhtaj, Ramli. vol. 6, p. 207
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and acceptance of both parties to this contract®® .The most significant condition of the
marriage contract in Shar’iah his the offer made by one partner and an acceptance by the other
partner of the contract. Although in Juristic view a woman's guardian plays his significant
role in this contract but primarily woman's consent is imperative for a valid and legaly
binding contract on the parties.

3.5.1 Witnessin marriage contract

Additionally, for legal binding of the offer and acceptance of the contract, it is primary
condition of the valid contract that it must be announced in the presence of two Muslim
mature witnesses to declare contract valid.“The contract is a legal written document between
two adult persons, in which there is an offer by one party and an acceptance by the other in
the presence of two witnesses. The consent of future wife is essential for the marriage contract
to be vaid. Any kind of coercion on any party from the relatives or anyone else would
inevitably declare the marital contract as invalid”®®. Therefore Islamic law establish two
witnesses present at the conclusion of the marriage contract who has to ensure that both the
man and the woman give their consent freely without any coercion and both parties accept it
whole heartedly.

3.5.2 Consent of partiesto the marriage contract

In Shari’ah the consent both parties are the essential element of civil contract with this
requirement that both have complete legal capacity to understand the conditions of the
contract.

Generdly in marriage offer is made by the guardian of the bride who declares the conditions

of marriage of the future bride with a person with whom woman is ready to enter into

#8Badai al-Sanai, Al-Kasani. vol. 2, p 229
29«The Status of women under Islamic Law and Modern Islamic Legislation”.Jamil Ahmad Nasr. (Boston:
Brill publishers) 2009. P. 31
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marriage contract and then the groom accepts the offer and the contract of marriage along
with the agreed terms is considered to be concluded”.In accordance with Hanafi Jurists there
is no specific way of offer and acceptance for marriage, any lucid expression that transmit the
intentions of parties to one another will suffice. However, there are certain terms that are
relevant in this regard such as gabiltu, raditu, tazawwajtu etc. There is difference of opinion
between jurists of Al-Shafi‘T ’i and Hanbalischool of law in this regard as they prohibit to
transmit offer in words other than zawaj and nikah considering that these terms transmit the
true intention of parties to marital contract in transparent and an unambiguous way.3®
Marriage contract provides a complete authority that alows parties who enter into
matrimonial contract with their free consent and forced marital relation according to Shar’iah
rulings are strictly prohibited as it ends the purpose of matrimonial bond. Earlier Muslim
jurists unanimously agreed for the valid matrimonial contract offer and acceptance must be in
clear words from both parties to express their clear consent regarding the marriage. Contract
without the consent of partiesis considered irregular and void that can be terminated®"*.
3.5.2.1 Consent of the Muslim woman- A prerequisite of contract
In Shar’iah rulings the consent is essential element in marriage institution because marriage

under Islam is a contract®®?

. A Muslim marriage is contracted and expressed in the priorities
by declaration and consent. The marriage isin its essence is a consent of a man and woman to
live together with each other while fulfilling the rights and obligation towards each other. A
marriage is consider to have a contract between two persons who have potential and complete

capacity to enter into the contract with complete will and consent and make it valid. The

parties must understand the nature of the marriage contract and there must be mutual consent

3%alMughni al-Muhtaj. Shirbini (Cairo: SharikahwaM atbaahM ustaf al-Babi-al-Halabi, 1993) vol. 3, p 534
OlEamily Law in Islam, Mansoori,p.27
%2 surah An Nisa 4:21
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otherwise without these elements no contract of marriage can be valid, therefore free consent
of mature person is not only vital for avalid marriage but is definitely essential.
@ (gl 5aY) Jrad 10 il o a8 el G a3y I G
" J Ol & 0l A5 ¢
“a girl came to the prophet  and said ‘my father married me to his brothers son so that he
might raise his status thereby’. So the prophet  gave her the choice and she said ‘I approve

;)rl:a}[/v’g%t:[% my father did, but it wanted women to know that their fathers have no right to do
One of the contemporary jurist Sa’'id Mustafa writes: “ unjustified prevention of marriage is a
failing in duty rather than an Abl se of right i.e. guardianship isintended to be in the interests
of the person to whom it applies. The estimation of this benefit is left to the guardian
according to what he sees as the fitness or otherwise of the suitor. He has the right not to give
in marriage the person under his guardianship to someone who is not her equal and the right to
object to a marriage and demand separation. The right of the guardian, like any other right, is
restricted by the requirement that it be used for the purpose for which it exists”3*.

The consent of the coupleisvital for the validity of the marriage. According to Shari’ah, man
and woman has absolute legal authority to enter in marriage bond with free will and without
coercion. Without the woman’s consent and approval on her conditions, the marriage is void.
In Shariah, the wife is an equal legal partner in contracting the marriage. The Qur’an shows
that there is not compulsion in the matter of marriage; there is no doubt that the institution of
marriage is encouraged so that human progeny is sustained to woman who would have
enjoyed no legal rights. Islam preferred a middle way it encourages marital institution while

making it clear that rights and obligations on both parties.Muslim jurists unanimously agreed

on the freedom of consent of man and woman in marriage contract. There agreement is based

%39 nanlbnMajah.Muhammad Bin Y azeedibnMajah Al-Qazwini.The chapters on marriage.Chapter 12. One
who arranges his daughter’s marriage when she is unwilling.Hadith no. 1874.Vol 3. P. 77(tranNasiruddin al-
Khattab) RiyadMaktaba Dar us Salm. 2007.

3% Al-Huqug al-Zawjiyyahi fi al-Shari ‘ah al-Islamiyya. Al-Said, Mustafa pp.172-175.
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on the evidences provided by the The Qur’an and traditions of the Prophet in which woman
has given complete legal capacity to decided about themselves and Shar’iah  gave the
women the option of having their marriages void

3.5.2.2.Legal capacity of mature virgin woman regarding marriage contract

The chapter on marriage in Marghinani’s Hedaya discusses the form of a marriage contract
consisting of formal expressions of offer and acceptance, both indicating consent, rather than
the foundational inward aspects of objectives of marriage contract.

The section “guardianship and equality” in the Hedaya, however, direct with an affirmation;
“an adult woman of sound mind, whether married previously or not, may contract a marriage
by virtue of her own consent”**

In another place he writes an adult female may engage in the contract without her guardian's
consent. A woman who is an adult, and of sound mind, may be married by virtue of her own
consent, although the contract may not have been made or acceded to by her guardians ; and
this, whether she he avirgin or a Syeeba. Thisis the opinion of Abl Hanifah and Abl Y usuf,
as appears in the Zahir-rawayet. It is recorded, from Abu Y usuf, that her marriage cannot be
contracted except through her guardian. Muhammad holds that the marriage may be
contracted, but yet its validity is suspended upon the guardian's consent .>*

In the discussion above on marriage displayed the capacity that an adult woman be controlled
in her capacity to contract a marriage. The opinion is divided between Abl Hanifa and Abu
Yusuf, who requires the contract also be consented to by her guardian. The juristic

permissibility stems from the nature of the act which in this case pertains to something that is

purely her personal right. Being sane and holding discretion, she possesses the legal capacity

3%A|-Hedaya, al-Marghinani, vol.1, p. 494
%% | hid Al-Hedaya. Vol 1, p. 494
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for contracting marriage.®*” Imam Abi Hanifa is amongst the unique proponents of the view
that an adult woman may independently contract her marriage (as a man may). His reasoning
and that of the school in genera, pertains to a woman being addressed directly by the
lawgiver, and her “maturity of thought”. These provide her freedom with respect to marriage
and to transact her property. Accordingly, it is not permitted to the guardian to force a virgin
who attain majority to marry. Imam Al Al-Shafi‘T ‘i disagrees. He takes the analogy of the
minor girl who is unaware of the complexitiesof khul due to lack of experience. It isaso for
this reason that the father takes possession of the dower (mahr) without her consent®*,

By contrast Hanafi Jurists maintained that mature free woman is addressed directly by the
communication from the Lawgiver, therefore no one has authority over her to force her. The
authority over the minor by contrast is due to the lack of maturity of thought, which becomes
complete upon attaining her puberty on the evidence that the communication from the
Lawgiver becomes directed towards her. In Shari’ah, mature woman is therefore, just like a
man, and her capacity for being free with respect to marriage is just like her freedom to carry
out transactions in her possessions. The father takes possession of her daughter on the basis of
her implied consent for he cannot do so if she forbids it. Further a woman may not contract
the marriage of another woman on her behalf. Women, in the jurists’ assessment, being weak
of reason are prone to deceit and thereby to defeat the benefits of marriage, amongst these
procreation.®*® The marriage contracts due to its scared character Muslim jurists have tried to
provide certain precautions so that marriage institute is secured from defective decisions.
Therefore in juristic opinion father and other guardians safeguard interest of woman and

support her in right choice in marriage contract. While Shar’iah doesnot make requirement for

%7 | pid.,Al-Hedaya , p. 495.
3% Al-Umm. Imam Shafii. Vol 2. P. 47
39| -Hedaya . al-Marghinani. vol. 1, p. 491.
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a guardian or an agent in marriage, however a woman is encouraged to marry through her
guardian to maintain her modesty. The consent of an adult virgin Muslim woman is
essential*!°, According to Al-Shafi‘T 's and Maliki's Schools for the legitimacy of a marriage
contract but she cannot entered in it on herself and contract on her own behalf without
marriage Guardian (Wali).

3.5.2.3 Juristic views on capacity of woman in marriage contract

The marriage contract cannot be completed or valid without consent of marriage guardian.
Marriage must be solemnize through the guardian. Thus, as per jurists of Al-Shafi‘t School of
law, awoman cannot independently contract to the marriage and marriage guardian’s will and
agreement is required to complement the recognized capacity of the woman, to support
woman to understand the marriage contract, to draw the terms and conditions of the contract,
and to guard the woman from a deceitful contract, or protect her from marrying a person who
is not suitable for her socialy and morally®'. The Hanbdli jurists give weightage to the
opinion of Ibn Hamble regarding the mature married or unmarried woman who attained
puberty and quality of prudence that she may dispose of her properties with or without
consideration of the guardian®*?

That is not in the case of Maliki School of law for an unmarried woman, she has restricted
legal capacity until she marries. The basis of the opinion is that her father may aways
conclude her marriage without her permission and that restricted her full capacity. Even after
her marriage a woman, by the jurists of Maliki school of law, still as partially detract from full
capacity due to the acts she performs without consideration, such as issuing guarantees or

making gifts are not allowed without the husbands authorization. Somehow, acts of

31985dai al-Sanai. Kasani, Alauddin (Cairo: Sharakat al-Matbuat al-1slamiyyah) Vol 2. p 229
311 ipid p. 48
#12a1-Mughni, 1bnQudama (Berut: Dar al-Fikr) 1985 vol 4, p .512-514
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disposition with proper consideration such as selling, buying or letting are allowed with no
need for husband’s authorization®?

Hanafi jurists expalin their opinion on the authority of Imam Abl Abl Hanifah and Imam
Abl  Yusuf that without the consent and presence of a matrimonial guardian a marriage of a
mature woman can be concluded her marriage .Imam Abu Abl Hanifah maintained that for a
sane, adult and prudent Muslim woman, guardianship is not obligatory. The reason is she may
able permitted to dispose her property because of complete legal capacity of sound of mind
and maturity. As for she can dispose of her property due to such capacity therefore the
principle here is that whoever may sell of his belongings and properties by his own
responsibility may contract his own marriage. Based on this argument that she is entitled to
conduct her own marriage contract whether she was previously married or a virgin. And the
marriage guardianship is exclusively for prepubescent females. On the other hand, Imam Abd
Abl Hanifah maintained that it is a delegation, not guardianship, for the sane, adult female
therefore mature woman’s marriage is concluded without the consent guardian. , who requires
the contract also be consented to by her guardian. The scholars reason that permissibility
stems from the nature of the act which in this case pertains to something that is purely her
personal right. Being sane and holding discretion, she possesses the legal capacity for
contracting marriage. Any act a women is obligated to perform depends upon the
permissibility of that particular act and nonetheless she has an equal right to perform any act
which she is permissible to do and which pertains to her persona right. For this purpose she
must possess the legal capacity to perform such an act. It is because of this legal capacity in
the form of being sane and having a possession over the mind that she is capable of entering

into any kind of business, marrying someone of her own choice. The widowed women are

*31bid. al-Mughni, , p.514
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also given free choice to remarry as she possesses the legal capacity to do so. Subsequently, as
per this concept husband and wife no matter what status they have in the society will be
considered equal however, the women is given this right to raise objection over the status of
her husband who is not equal in status. To this point Abd Abl Hanifah and Abu  Yusuf has
not allowed the marriage between the two with husband having a lower status than her wife as
according to them there are certain matters that cannot be sorted out entirely through law. This
viewpoint was a so followed by Muhammad-al-Shaybani. **

Hanafi jurists don’t consider this hadith authentic because of the the bad memory of the
narrator Az Zuhri due to which the Hadith become invalid. By the way of tracing sanad of
this hadith, majority of the jurists considered it is a correct hadith and they used it to support
their argument for the guardianship.

The Hadith was narrated by a number of Ashab of the messenger of Allah  including
Syedna Umar Ibn Al-Khattab, Abdullah Ibn Masud, Ali Ibn Abi Talib, and others. Imam
Muhammad al-Qurtabi argues: “on this matter that It is enough to rely on what 1bn Uniyyah
reported about 1bn Juraij that he asked Al-Zuhri about this hadith and he did not know it.
Nobody else said this about 1bn Juraij except Ibn Uniyyah. On the other hand, many other
narrators reported that Al-Zuhri narrated this hadith. Even if it is true that Al-Zuhri did not
know or remember the hadith, this is not necessarily an argument against the isnad of the
Hadith, because many other trustworthy people including Sulaiman IbnMusud and Ja’far 1bn
Rabica stated that they had this Hadith from Al-Zuhri. If Al-Zuhri forgot the Hadith, that
would be something very natura because he is only a human being and humans are not

immune to forgetting™3™.

34A|-Hedaya. vol. 1, p. 497.
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Based on this aurguement adopted by maority jurists, they consider Hadith valid and they
considered consent of parties, witness and guardian as an essential part of marriage contract.
Due to its essentiality in marriage contract, guardianship become an important aspect of
validity of the contract. Mgority jurists of Sunni school of law however differ with each other
on the obligatory element of guardianship and the legality of marriage contracted in the
absence of the guardian. Muslim Jurists differentiate between two situations:

1. Firgt, there is no disagreement between the jurists in principle regarding the fact that
woman who has previously marriage experience, i.e. (thaiyyab) who can choose their new
husbands.

2. However they disagree on whether the woman can conclude her marriage by own single
will or must her consent be combined with that of her male guardians®'®.

According to Hanafi jurists the legal capacity of a woman is absolute to contract herself in
marriage who is sane and mature and guardian’s consent is not a substitute for mature woman
consent. However, in Al-Shafi‘T 's and Maliki's school of Law though the consent of adult
virgin is same as in Hanafi but without the consent of guardian she cannot contract herself in
marriage.

Al-Shafi‘T 's and Maliki's school of law has the opinion that the only consent of adult virgin
muslim woman is not enough for concluding the marital contract it should be
concludedthrough the legal guardian of woman. The consent to marriage can be granted in
express or implied terms. A woman who was once in amarital relationship or awoman who is
devel opedenough to comprehend the conditions of a marital contract the consent to marriage
is required to be expressive. Secondly, in the matter of virgin girl the Islamic jurists of all

schools keep the similar stance that a smile of a woman or silence might be considered an

#8itab Al-Mabsut..Imam Sarkhasi. p 157
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implied consent to marriage. In the narration reported by Aisha (r.a) Messenger of Allah ()
has said, a virgin must be consulted in everything regarding herself, and if she is silent, it
signifies consent.

e Bl L S8 RN G 50 G S L e et
“Aisha narrated: | said Oh Allah’s messenger, a woman feels shy to give consent in marriage,
he said, her consent is expressed by her silence”.
According to the views of the Hanafi jurists, woman has full legal capacity to decide about her
prospective husband and get to know about him to meet the requirements of suitability Kafu
therefore a mature woman can contract her own marriage without coercion on the part of her
guardian or male relatives. The guardian has the right to object her decision about a man who
is not fulfilling the requirements of kufa.The Hanafi Jurists Imam Yusuf and Imam
Muhammad both have the view that* any woman do her marriage contract, if the partner is
according to his status then marriage of both will be done. Only the guardian has the right to
do objection if the husband is not according to her status. If both are agreed and they have
same status the right of guardian has abrogated”**®Al-Mawwaq quotes the Andalusian jurist,
Ibn Lubb, as saying “The requirement of a guardian is only to assure that the (requirement of)

kafi'a is met, (which is accomplished) by means of the guardian’s judgment”.

(&) Requirement of Equality of Status (Kafu)

According to the jurist of Hanafi School of Law, the guardian may object her choice of
prospective husband if he doesnot fulfill the requirements of Kafu i.e. the he has no good
virtues, or she contract for less than the appropriate dower or it become apparent that her
husband will deceive her in regard to his own financial position *!°. The mature unmarried

girl must specify her dower equal to the dower given to female of her family and status. Imam

#7sghih Al Bukhari.Book of wedloack Chapter 63 Hadith 5137"
#18Njikkah may walikihasiyat. Anwar Muhammad Noor (Lahore: Wahdat Foundation 1999) p 155
#%\oman in Islam. Ahmad, Naseem (New Dehli: APH Publishing corporation, 2003) p 562
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Abl Ab( Hanifah declares that “If she selects a suitable match and does not settle for a
reduced dower, then the marriage is valid and allowed. Her consent is essential for the validity
of marriage consent.”3%°

(b) Requirement of Status of dower (Mahr)

A man who proposes awoman to marry should be equal in status to proposed woman and that
the dower in marriage should be in accordance with her status. In this situation the guardian is
not supposed to prevent marriage as it would be this would be considered as unjustified
restraint upon marriage. It would be considered either as an Abl se of the right of guardian or
failure of performance of his duty towards the woman. This later stance is held by al-Al-
Shafi‘t 'i providingthat “if there is a dispute in a case of unjustified restraint it should be
investigated by the authorities and if it is concluded that the guardian is preventing the woman
from marrying he should be ordered to allow the marriage. If he does not, then it is the duty of
ajudge to give her in marriage or to appoint a different guardian to do so. He also says that it
is a sin for the guardian to prevent marriage”.*** Therefore meeting the basic requirements of

Kafu in Shari’ah, the partners of the contract compatible in their religion, socia class,

education standards and physical appearance.

3.5.2.4 Legal capacity of previously married woman (Thayyib)

Islamic Law has given the lega right to the Muslim woman chose her prospective husband
and get to know about him as a partner of contract woman’s consent is essential for the
validity of the marriage contract. 3% According to principles of Shari’ah, a divorced or

widowed woman has the right to remarry without consultation of her guardian. The Qur’an

30 ihid p. 563
3IAl- Umm,.Imam Shafii. Vol.7. pp.89
¥2The Rights of Women in Islam, an authentic approach. Haifaa A. Jawad (Britain MACMillan Press 1998)
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approved betrothal of divorced or widowed woman during her waiting period (iddah). In
Shar’iah neither age nor previous marriage impedes a woman from contracting new marriage.
There are many examples which can be cited from the early Muslim community in which
Muslim women were re-married after they were divorced or widowed. The first marriage of
Prophet  isfrom awidow Syedna Khadija (may Allah be pleased with her). While Islamic
law makes no requirement for a guardian or an agent in marriage, nevertheless a Muslim
woman is encouraged to marry through her guardian to maintain her modesty. Messenger of
Allah  isreported to have made the following statement a previously married woman shall
not be married till she gives her consent, nor should a virgin be married till her consent is
sough.

3.6 Capacity of Guardianship in marriage contract and its Shar’iah Injunctions
Islamic law discusses woman and the minor as a subject of legal guardianship, which includes
male relatives’ interalia father, grandfather, or nearest male relatives who has authority to
protect the interests of the insane and minor and manage their property till their majority.

“As to who must have a guardian in manage, the jurists have taken different positions. The
general view is, however, that minors the insane, and inexperienced or irresponsible persons
of either sex, must have a guardian yet the jurists focus on the woman's need for guardianship
while little is said about the need of the man for the same”.**

This guardianship extended to the marriage of female where it plays an imperative role in the
marriage agreements. “In Hanbali, Al-Shafi‘T ‘i, and Maliki school of law the doctrine of the
legal guardian includes the father or grandfather of the woman he must play a role in the

marriage contract: without the imperative existence and consent of a guardian woman’s

¥3The Family Sructurein Islam Ibid. p. 758.
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marriage would not be valid”.**Abd Al Ati has established the meaning of wali in some
detail. “Guardianship (wilayah) is the legal authority invested in a person fully qualified and
competent to safeguard the interests and rights of another who is incapable of doing so
independently, that is, someone who has limited or no legal capacity. it is the authority of the
father or nearest male relative over minors, or insane or inexperienced persons who need
protection and guardianship”®®. Linguistically, the word “wilayah, which is the Arabic
equivalent for guardianship, means (family) relationship, and it comes from the Arabic root
wali”.3® The term according to Shar’iah refers to "the ability to make a contract and put it
into effect"®*’ . Therefore, the wali, or guardian, is the person who has the capacity to put
into effect someone else's marriage contract whether this someone is a young woman or
man 2. The jurists define the authority and limitation of guardianship in detail in their
eminent literature. They differ in their roles on the basis of marriage guardian (wali) and the
ordinary legal representative (wakil). Marriage guardian (wali) is normally the nearest male
relative in whose absence a community or State leader supposed to performed the
responsibility according to tradition of the Prophet. The fact remains that Guardianship is
considered as a right awarded to or as a duty assigned to the person to guard the interest of
another person, recognized by Shar’iah. The motive of the guardian act on behalf of the
female is to protect woman’s interests in marriage contract. Hanafi school of law stance isthat
it is applied upon minor girls as they do not carrycomplete capacity to sensibly protect their

interests. Mature and mentally sound women enjoy complete independence while entering in

%4 Mukhtalaf al-Shi‘a fi AhkamalShari‘a., al-Hilli, al-Hasanibn Y usuf ibn al-Mutahhar (Iran: Islamic Sciences
Research Center, 1991). v ol 7, pp.:114-17.

35The Family Sructure in Islam. HammudahAbd Al-Ati. P. 97.

3| jsan al-Arab, IbnManzur . p. 407

3277l Ahwal- al-shakhsiyyah,AbuZahrah, Muhammad (Egypt: Dar Al- Fikr Al-Arabi, 1957), p. 122.

38«The Family Laws of Islam’,Siddigi, Muhammad Igbal, (Delhi1988), p. 71.
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commercia contracts of buying and selling when they have attained major age and rational in
this regard. Therefore, it seems completely appropriate that these women should have also
freedom regarding the marital contract as well. A legal representative (wakil), is a person
who has consented through a private agreement to represent another party with the limits of
authority delegated to him by the principal party. This delegated authority may include
arrangement of marriage subject to the consent of the guardian E1 Alami has rightly pointed
out that: “The jurists who insist on guardianship in marriage seem to consider that it is a duty
rather than a right of the guardian, or at least a synthesis of both. While the guardian has the
right to conclude a marriage on his ward's behalf and to give consult or object to her unwise
choice, it is his duty to exercise this right in her best interests and he is enjoined to take her
wishes into consideration”. %%

Marriage guardianship can never pass to the mother, the father’s mother, or any other agnate
or cognate relative (arelative having a common maternal ancestor) in the absence of a father,
an agnate grandfather, or alegal guardian, but has in those circumstances, to be vested in the
judge. Only the judge has the power to act as the marriage guardian for an adult who has
reached the age of mgjority in a sane state, then has later become insane .**° Types of
guardianship are divided under two categories in respect of the marriage of the woman
according to the classical jurists:

3.6.1 Wilayat al-ljbar (guardianship that is based on compulsion)

“Guardianship (wilayat al-ijbar) is exercised over a person of no or limited legal capacity

wherein the guardian may conclude a marriage contract which is valid and takes effect

3%The MarriageContract in Islamiclaw in the Shar’iahaEl-Alami, Dawood S. P: 49. (London: Graham & Trot
man. 1992)

330«The Saus of women under Islamic Law and Modern Islamic Legislation”. Jamil J. Ahmad Nasr. VOL. 1. P.
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without the consent or acceptance of the ward”.According to Maliki school of law, it is
appliable for every the woman that guardian exercise the role of the guardianship in marriage.
Ibn Juzzi A1-Maliki, who is the proponent of this view said,

“A woman may not contract her own marriage nor can she contract the marriage of another
woman, be she bikr, thayyib, despicable, rational, shameless, free, or save whether with
permission or not. If she does, then, the marriage should be void and annulled before the
consummation of the marriage or after it. Annulment of the marriage in this case may take

place even after the woman got married and had children”3".

As for Hanbali jursits they defined “marriage will not be valid unless it is blessed by a
guardian and that the woman has no right to marry herself or another woman to a proposing
husband. Nor has she the possibility of having as alegal representative anyone other than her
guardian for the purpose of agreeing the marriage contract. However, if she does, marriage

will become void™*.

Nevertheless, Al-Shafi‘T jurists doesnot approve that the woman to contract her marriage by
her ownself or initiating the process of marriage without taking consultation of the guardian,
whether the guardian agreed to the marriage or not **3. It is therefore valid to restrain her in
the contract of marriage, although not in any other contract. Imam A1-Al-Shafi‘t i, Malik and
Ahmad ibn Hanbal hold this point of view that guardianship is dependent upon the virginity of
a girl. If the girl is virgin till the time of her attaining puberty the guardianship will also
remain intact however, if the girl is no more a virgin that is she is married and has

consummated before attaining maturity stage the guardianship will, also automatically cease

#lQawanin al-ahkam al-shariah, Ibnduzzi Al-Maliki (Cairo: Alem Al-Fikr, 1985), p. 197.
32A|-Mughni. Muhammad Al-Sharbini . (Egypt: Matbaat Mustafa Al-Babi, 1985), vol 3. P. 337
¥pid. p. 347.
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to exist. However, if the girl gets divorce before she has achieved adulthood then she is not
permitted to remarry till the time she will attain maturity. Subsequently, she can then marry a
person of her choice with the participation of her guardian.®*

Al-Shafi‘T 'i jurists upheld their view concerning insane woman as far as an insane woman is
concerned the guardian has no legal obligation such as her status, being minor or adult, virgin
or previously married to give her into marriage. The only condition for the guardian is to keep
in view the interest of an insane woman; if giving her into marriage will cure her illness then
it is permissible. Moreover, any mature woman who is insane and is given in marriage with
the intention of preserving her honor then it is aso permissible. As far as the case of any
minor is concerned thisis not required but if it is pertaining to her interest she could be given
into marriage by her father or grandfather. ***

The jurists who consider compulsory guardianship as essential e ement in marriage consider it
“a duty rather than a right of the guardian”, or “at least a synthesis of both”. While “the
guardian has the right to conclude a marriage on his ward's behalf and to give his consent or
object to what he considers to be her unwise choice, it is his duty to exercise this right in her
best interests and he is enjoined to take her wishes into consideration. To fulfill this duty, he

must have the right to participate in the decision-making processes and make use of his

experience in helping her”.

Abl  Zahrah indicated that the wisdom of declaring guardianship as a needfor a marital
contract. The wisdom behind marrying a girl by her guardian was rightly upheld by Abu -
Zahrah as prerequisite condition for a marriage contract. The rationale behind thisis that, as

marriage contract is different from all sorts of contract because under Islamic values it is

33A|-Sharh al-Saghir-Imam Malik, Ahmad ibn Muhammad ibn Ahmad.vol 3, pp.414
33 |bid. p. 418.
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considered a bond between two families apart from a bond going to be created between the
spouses. A girl is more likely to be confined in the house with little or no exposure of outside
world therefore she is not very well-aware of knowing men and deliberately picking one for
her marriage. Therefore this choice is also devolved upon the guardian to consult him before
entering into a marriage as he is well-aware of outside world and any decision he will take
will aso affect the whole household. If husband turns out a bad person the whole family will
get involved and if he turns out to be a good man in favor of his spouse then whole family will
be proud of the husband. Marriage in the form of contract is very sacred therefore if this fails
it will eventualy effect the emotions of both partners because of the involvement of feelings

and not money or business.**

To exercise the right of guardianship, it must be in the best of the interest of woman. Shar’iah
prescribes certain moral and personal requisites from him that is stipulated to ensure he may
neither neglect his duty nor Aba se his right. Following are the Compulsory Guardianship
and Juristic views on legal Consent of Virgin Mature Woman. In Shariah, adult and sane man
and woman have the same rights to enter into financial contract pertaining property, but
according to jurists they do not have equal capacities when it discussed under a marriage
contract. “The primary element of the marriage contract is offer and its acceptance of
marriage. A man who has attained his legal majority may act independently and on his own
behalf in the proposal of marriage which is a necessary part of the contract. A woman in her
legal mgjority, however, may not always act independently or on her own behalf in her

acceptance of this proposal. Unlike other types of contractual relationships (buying, selling,

38Al-Ahwal al-shakhsiyah Abuzahrah, Muhammad, (Beirut: Dar Al- Kitab A1-"Arabi, 1984), p. 129:
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lending, borrowing,etc.),there are special rules for the marriage contract that vary among lega

schools”. >

1. There is difference of agreement among Muslim jurists regarding father as a marriage
guardian in case of an adult, sane and virgin daughter. They cannot agree on whether the
guardianship in this matter would be wilayat al-ijbar or wilayat al-ikhtiyar.

Majority of the jurists argue that “the father has wilayat al-ijbar over his adult sane virgin
daughter. Therefore jurists of Maliki, Al-Shafi‘T , and Hanbali school of law give father the
authority to contract her marriage without her prior permission or consent”.

2. Muslim Jurits have difference of opinion regarding the adult, sane and virgin daughter
whether she has right to independently decide about the her marriage contract without a
consultation of father or marriage guardian or he can annulled marriage contract in case
consultation is not taken. Majority of jurists consider the marriage guardian as crucial and
mandatory element of marriage contract, without which marriage is void based on the Hadith
of prophet as mentioned above in Chapter 2 for this reason the follows evidences are
presented in support of their opinion and reasons behind it.

1. First, the guardian either the woman's father or her grandfather both are normally do their
best in protection of his daughter’s interests as custodian of the family. Therefore due to
physical vulnability and lack of social experiencethe virgin woman may not married to the
wrong person or the it may not be a decite contract. Guardian in the marriage contract,
provided the best consultantion her daughter to safeguard her interest which is the sole duty of

the guardian.

3"Women, Family and Gender in Islamic Law. Judia Tucker. (UK: Cambridge University Press)
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2. Secondly The Hadith of the Prophet () presented above, explain that the woman has to
consent which shows a guardian is required for the marriage contract. Prophet  emphasized
the role of the guardian and declared marriage void. In his absence there fore the presence of
marriage guardian is mandatory elemnt in marriage contract, the other Hadith in which the
prophet  prohibited to define to role of guardian who must not forbide the women to marry
or who wished to marry woman for his own interest not of the woman.

3. Moreover, the presence of aguardian is an advantage for the woman in marriage contract,
for mutual considerate and agreement between the guardian and the woman on accepting a
propective husband and to support the woman the guardian plays a role of arbitorer to find
solutions to any difference arise between wife and her husband in the marriage contract or
after marriage. According to the thoughts and views of Imam Abd Hanifah himself did not
against the doctrine of guardianship in general. Hanafi jurists argued about the legal capcity
of woman which established her complete right to arrage her marriage contract without
consultation of guardian.However, according to Imam Abd Hanifah , forcefull guardianship is
forbidden completely, otherwise it is preferred to have guardian present at the contraction of
woman marriage. He said, “it is preferable for the woman to have a guardian for the marriage
contract. And he wanted the guardianship to be based on acceptance, respect, representation,
rather than on obligation. That is, he would not accept a guardianship that is imposed forcibly
on the woman”.3%®

For the reasons presented above, it is more convenient for Muslim virgin woman and her
guardian to agree on marriage contract. Such an agreement guarantees both i. e. the woman

and her guardian harmony by exercised their responsibilties in the sense that the guardian

38Kitab al-Mabsat Muhhammad b. Ahmad al-Sarakhsi (Beirut:, Dar lhya’ alTurath al-‘Arabi 2002) vol:6, p.
179.
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protect her duaghter’s interest as custodian in contracting the marriage on her behalf and the
woman excerise her right of choice under her complete legal capacity.®*

However, the guardian should be restrain himself from preventing the woman to marry from
her social status and a pious man, if it is so, then according to Qur’an and traditions of the
Prophet he has lost his right and woman has option to relase her self from marriage contract
form court.Bin Baz had something to say about guardians. “Although Islam has urged people
to get married, yet at the same time it warned guardians against treating women under their
guardianship unfairly by preventing them from marriage or by confining them to their
bedrooms in accordance with Allah’s statement”>*

1. Juristic views of Maliki school of law

However, the Maliki jurists argue that father of an adult virgin daughter have the legal
competence of wilayat al-ijbar over the girl. It is statedin this regard the Madliki jurists had
argued that father of an adult virgin daughter has the legal ability of wilayat a-ijbar over that
girl. It is maintained that a father who has the legal capacity can ask his daughter to enter into
a marriage of his choice without asking for her permission. However, Malikis provides an
exception to this that if a girl is no longer under the guidance of her father and is sane and
mature then father cannot give her into marriage without getting her explicit permission. The
principle for an adult sane virgin daughter who is under her father's custody he can ask her to
marry to a man he desires to without considering the fact whether that particular man is an

appropriate match for her or not or whether she would receivemahr al-mithl or not.>**

39Bada’l Sanai‘lmam Kasani., vol: 3, p.238

#9\1ajallah al-buhuth Al-Islami, Bin Baz Abdullah, (Riyadh), vol:8.p, 49

31 Al-Lughat al-salik ila Agrabal Masalik, Ahmad Al-Sawi Ahmad vol. 1, (Cairo: Matbaat Mustafa 1952), p.
381
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2. Juristic views of Al-Shafi‘T school of law
Al-Shafi‘T jurists have the same view as Maliki Jurist. Al-Shafi‘T has the opinion about
fateher as marriage guardian acts as wilayat al-ijbar on his mature, bikr daughter and he
manage marriage contracts without her consent. Their argue based on the evidence given in
the following tradition:

342« (8 Sl iy el Jshe ) 118 (CELS B AR AKE Y Ol A Y A8 Y
“A woman without a husband (or divorced or a widow) must not be married until she is
consulted, and a virgin must not be married until her permission is sought. They asked the
Prophet of Allah ( ): How her (virgin's) consent can be solicited? He (the Holy Prophet)
said: That she keeps silence..”

343 (L o 1) (gl Gl

Jurist specify this Hadith for the compulsory guardianship of the virgin girl and guardianship
is not implies for previously married. Jurists of Al-Shafi‘t school of law draws some
conditions for compulsory guardianship over adult sane virgin woman. These requirements
are:
1. Thereisno apparent enmity between the father and his daughter,
2. He marries her to a competent man,
3. He guarantee her mahr al-mithl in thelocal currency,
4. The dower does not pose a problem for the marriage
5. He does not drive her to marry a man who makes her life miserable due to a problem in this
man such as being blind or insane.

Al-Shafi‘T jurists believe that if these requirements are satisfied, then it is possible for the

father to oblige his adult sane virgin daughter to get married even without her permission or

3253hih Muslim . The Book of Marriage. Chapter. Hadith 1419.
¥3g3hih Muslim book of Marriage.Chapter “Seeking permission of a previously-married woman in words, and

of avirgin by silence ‘.Hadith 1422
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consent. For them wilayat al-ijbar is possible only in cases where the guardian is either the
father or the grandfather.®*

3. Juristic views of Hanbali school of law

Hanbali jurists have two opinionsin this case:

a. Majority of the jurists give guardianship authority to only father as stated, “it is possible
for the father to force his daughter to get married without getting her agreement or even
consulting her in this matter. Wilayat al-ijbar, in this case, can be used only by the father”.3*
b. Some jurists Hanbali School of law have another view regarding the woman's full
capacity. These jurists augue: An adult sane bikr daughter’s father when he is not willing may
not approve his daughter’s marriage with any particular man. In this regard Hanafi’s jurists
provide that that guardianship of father is ‘wilayat al istihbab’ rather than ‘wilayat al ijbar’
Therefore father or guardian of a girl is not permitted to force an adult and sane woman to
enter into a marital contract with a man she is not inclined to marry. The only justification
provided by them behind making a girl to get marry according to the will of the guardian is
her young age. Where the subject woman is adult, sane and mature in other words physically
and mentally able and qualified to utilize her right to enter into a marital contact then forcing
or pushing her towards marriage against her will and only to fulfill the wish of her guardian is
completely unjustifiable and not permitted®.

4 Juristic views of Hanafi school of law

Hanafi jurist discussed evidence to support their view point as follows:

First, they refer to what Abl  Bakr and Abl Musa Al-Ashari narrated about the Prophet

making void the marriage of a virgin girl whose father forced her to get married but she did

34 Al-Umm. Muhammad Al-Shafi’i, (Beirut: Dar Al-Marifah, 1987) vol. 5. pp. 17-18.
#3A1-Mughni, 1bnQudamah (Beirut: Dar al-Kitab Al-Arabi, 1972) vol. 3, p. 380.
36A1-Mabsut. A1-Sarkhasi (Beirut: Dar Al-Marifah, 1987). vol 5. p. 2.
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not likeit . Second, “they also use evidence from Khansa, who once came to the Prophet ()
and complained to him that her father made her marry his nephew and she told the
Prophet( ) that she did not like this marriage. The Prophet () advised her to accept what
her father did, but she replied that she did not like it. Then, the Prophet () asked her to
leave and get married to whoever she wanted. She said after this, that she would accept what
her father decided for her and added that she did this because she wanted other women to
know that fathers do not have the right to force their daughters in to marriage”.>*’

Hanafi Jurists explained this Hadith by stating “the Prophet did not deny or disagree with
what she said about fathers, nor did he ask her whether she was virgin (bikr) or previously
married (thayyib)”. Third, Hanafi jurists arguments that “since an adult woman has the right to
do whatever she wants with her property it is worth pointing out that there is no
discrimination between avirgin and a previously married (thayyib)”. 3%

Based on the above mentioned evidences by Hanafi jurists it is clearly defined that an adult
sane Virgin muslim woman has complete legal capacity to exercise her right to independently
contracting her marriage without consulting any person.

However, because a virgin woman is typicaly introverted and desist from expressing her
consent or requirements for her marriage, Hanafi jurists maintained that “there is no need for a
woman's explicit consent in this case, as it is enough for her to indicate in some way that she
accepts the marriage But if she indicates in some way that she is not comfortable with the

marriage then this does not count as consent™.>*

37Kitab al-Mabstt Muhhammad b. Ahmad al-SarakhsT (Beirut:, Dar lhya’ alTurath al-‘Arabt 2002) vol:6, p.
169.

¥®Badai Sanai, kanasi. vol. 2, p 283

%9A1-Mabsut, Sarakhsi. vol. 5, p. 3.
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Similar opinion was supported by 1bn Al-Qayyim Al-Juwzi, who argued that: the father of a
rational mature bikr woman may not interfere in what she owns unless she permits him to do
so. Nor can he force her to give anything of what she has without her approval. **°
From these viewpoints given by Muslim jurists of different school of law, it is concluded that
the opinion of 1bn Qayyaim alJuzz is clear based on the evidences, support the opinion of
Hanafi Jurists. Hanafi jurists concluded their opinion by saying thatthe guardian, whether a
father or someone else, under any condition cannot force an adult sane virgin girl to get
married to someone, if she does not want because of the legal capacity of the virgin girl. The
guardian has to consult the woman under his guardianship either directly through asking her
about her opinion, or indirectly, through asking the mother to approach her daughter and
consult her.

BLeheds b 2Ll |5l
This is in accordance with what “the Prophet ~ was reported to have said: narrated Abdullah
ibn Umar Messenger of Allah () said: Consult women about (the marriage of) their
daughters”
Therefore it is concluded that although jurists from Maliki, Al-Shafi‘T , and Hanbali supported
wilayat al-ijbar in the case of adult sane virgin girl, this support was not absolute. Evidence
for this comes from what Maliki jurists said regarding the unacceptability of compulsory
guadianship if the bikr woman has been declared as legally competent by her father. The
father of such awoman may not contract her marriage without her prior consent.
Al-Shafi‘T jurists suggested some conditions for wilayat al ijbar for the father. For the

application of wilay al ijbar, the guardianship is restricted to father or grandfather only. No

school of law forbids guardian to consult her daughter before settlement of marriage contract.

%07ad al-mayad, Ibn Al-Qayyim Al-Jawzi (Cairo: Dér-al-turath, 2000) vol .4. p. 43.
¥lqunanAbu Dawud, Hadith1974.
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All jusrtists have consensus on the issue of consultation of woman either in case of wilayat al
ijabr or else based on the above mentioned Hadith. Hanafi jurist Imam Al-Sarkhasi, aurgued
on granting woman capacity to make her own marriage contract by saying “because it is the
woman who will live and associate with the husband, she will lead a good life with the
husband that she chooses rather than the one who her father chooses for her”.

Muslim jurists have opinion that the woman has capacity to choose her prospective husband.
Imam Ibn Al-Qayyim second the opinion of Hanafi jurists in respect of giving the woman the
right to decide about her conditions in marriage contract and choose prospective husband of
her ststus without consultation of male guardian. To present his view point he writes:

“The father of an adult, mature, and virgin woman is not permitted to act on her behalf in any
matter of her possessions regardless of how trivial this matter could be”.3*

Therefore in marital contract an adult, sane and virgin woman has compl ete capacity to decide
for herself. This opinion is aso viewed by Abdullah Bin Baz, a contemporary muslim scholar,
who writes: “It is neither reasonable, nor conventional that one may not be allowed to initiate
a contract by himself/herself, although his’her agreement to the contract is required. What
guarantees the correctness of what one does is his’her qualification. Thus, if the virgin woman
ismature and rational just like any matron, it is difficult to understand why she may be forced
to get married to a man she does not want, or why a marriage contract which she initiates

should be void”. >

%27ad al-maad, IbnQayyim, ,vol 4. p. 41.
%3 Majallah al-buhuth Al-Islami, Bin Baz Abdullah, (Riyadh), p.47. vol:8.
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3.6.2 Wilayat al-Sharikah (guardianship based on partnership)
The Hanafi jurists referred this another type of guardianship “wilayat al-istihbab™.
“Guardianship without the right of compulsion is exercised where the woman, whether a
virgin or previously married, possesses full legal capacity, but in deference to socia customs
and traditions, delegates the conclusion of her marriage to a guardian. Some Islamic jurists
call it *joint guardianship’ when the woman has been previously married”.***

g pe Wby e V) 3 A B ) el V) 6 a5 58 4RI 5 Ay ()30 i G &) Gl 1)
“Abl Hurarah narrated that: The Messenger of Allah said: “When someone whose religion
and character you are pleased with proposes to (someone under the care) of one of you, then
marry to him. If you do not do so, then there will be turmoil (Fitnah) in the land and
abounding discord (Fasad).”>*
Co-partners guardianship isapplied when a woman whether virgin or formerly married even
though carrying complete legal capacity further delegates the right regarding decision of her
marital contract to a guardian showing respect for her prevailing social practice or tradition. In
this situation, the guardian is considered to beas an agent(wakil) of woman rather than a
guardian(wali) of woman. When a woman is previously married (widow or divorced) some
Islamic jurists titled such guardianship a joint guardianship wilayat as sharaka (i.e. consensus
between the woman and her guardian).
The consensus amongst Muslim jurists is that “the woman, even of full legal capacity, and
whether previously married or not, should not conduct her own marriage contract. Only the
Hanafi differ, requiring a guardian to conduct a marriage contract only if the woman is of no

or limited legal capacity. The Maliki Jurists argued that father is regarded as entitled, at his

discretion, to conclude marriage on behalf of his minor sons, or his virgin daughters up to any

%*The Status of Women under Islamic Law, Nasir, Jamal J., (London: Graham and Trotman, 1990), p. 9.
¥5gunan At-Tirmadhi. Book of marriage. Chapter: What Has Been Related About: Hadith 1084.
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age”.*® Imam Abi Hanifah has argued in opposite to the majority has agreed upon. In his
opinion the adult rationa woman the right to marry herself or other women to proposing men
with no need to go back to the guardian or asking for his permission, the guardian's role in the
marriage contract is desirable but not compulsory.Imam Abl Abi Hanifah explained that
even though it is not desirable but an adult woman may initiate her personal marital contract
or of any other woan. An adult woman may enter into her marital contract whether she is bikr
or a thayyib. However the marital contract must be a reasonable where the agreed dower is
mahr a-mithal or more than that and that marital contract would be valid one. However the
followers of Imam Abl Hanifah are of the opinion that it is more recommended when the
woman enters into a marital contract led by her guardian. *’

In fact, Hanafi jurists give some conditions to the prospective husband. According to jurists,
following of the conditions must be fulfilled by the man before entering into marriage contract
for the safeguard of the interest of woman.

1. The person must be firm faith and muslim.

2. The prospective husband has to be competent and qualified.

3. Heshould offer mahr al- mithl according to the socia status of the woman.

Incase, the man could not fulfilled these prerequisites and marriage contract is final, guardian
has the right to annulled the contract by approaching the court. According to Hanafi juristsin
another way woman conclude marriage to a man who is not a suitable match for her social
class, or religion (including sects) , or she receives less dower than taken by females brides of

her father’s family, the guardian has the right to terminate the marriage contract and ask the

%8A|-Badai. Imam Kasani. Vol |1 p67.
%7 Fath al-Qadir, 1bn Al-Humam , vol. 2, p. 2.
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court for fisk-un-Nikkah.**® When the above two conditions satisfied the guardian, the woman
has complete legal capacity to give consent to the man who propose her for valid marriage
without consent of the guardian. In evidence to their view to entitle the woman with complete
legal capacity to contract her own marriage, Hanafi Jurists take evidences from the Qur'an and
the traditions of the Prophet ~ mentioned below:

Based on the verses of Qur’an, Hanafi jurists allowed the a woman to conclude by herself
marriage contract and declared the contract legelimate as it ligitimates the woman to present
herself for marriage contract by drawing conditions . Allah addresses the Prophet  in Surah
Al-Ahzab, by  saying that
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“O Prophet! we have made lawful to Thee Thy wives to whom Thou hast paid their
dowers”
Allah amighty has made lawful for Prophet to get married to any believing woman who
dedicates herself to the Prophet if the Prophet wishes to wed her. In this verse, ‘dedicates
herself” which literally means ‘she gave herself in marriage’ and this is interpreted woman

contract marriage by herself. Furthermore, Hanafi Jurists used evidence from the Qur'an:
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“so if a husband divorces His wife (irrevocably), He cannot, after that, re-marry Her until

after she has married another husband and He has Divorced her. In that case thereisno
blame on either of themif They re-unite”.

38Badai -Sinai, Al-Kasani, vol. 2. P.241.
9 surah Ahzab 33:50

%0 gyrah Al-Bagarah 2:230
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Jurists of Hanafi school of law based of this verse gave their opinion that the guardian is not
requirement in marriage contract®®*,

Allah's Messenger says that an ‘aym’enjoys more right regarding her marraige than her
guardian.As per Hanafi jurist Ibn Qayyam the word ‘aym’ means a woman who has
currentlyno husband so a woman could either be a virgin or formerlymarried but now she is
divorcee or widow such womanirrespective of her previous marital status enjoys more right
regarding her marriage than her guardian. This provides that she carries right to decide
regardingaffairs of her marital contract independently of her guardian.®*Further evidence
regarding right of woman as guardian of herself is reported by Khansa who approached to
Allah's Messenger and said to him that | desire women to be aware of that their fathers have
nothing to do with affairsrelating to their daughters.

Imam Sarkhasi argued that “This was said by a woman in front of the Prophet, who did not
show any objection to it. Therefore, according to the Hanafi School, this constitutes a clear
indication that a woman may be the guardian of herself or of another woman with no
interference from men whatever so”%%,

A digtinctive feature of Imam Abu Hanifah ’s contribution in Islamic law is to define
individual autonomy and remove unjustify restrictions on legal capacity. Muhammad
HashimKamali argues that Imam Abl Hanifah declares that the community or the
government has no authority to interfere in the personal liberty of the individual unless the
person has breached the law. Hanafischool of law therefore entitled an adult girl to enter into

her marriage contract without the presence of her legal guardian (wali), a declaration that

distinguish it from majority school of laws. Guardianship is in accordance to the needs of the

%! Badai Sanai . al-Kisani. Vol 2. P. 45
%27ad al-maad, IbnQayyim, ,vol 4. p. 43.
%3A1-Mabsut, Al-Sarkhasi, vol .5, p. 10.
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ward and once the minor has attained the age of magjority there seems to be no such need.
Moreover, as the Qur’an grants an adult woman complete authority to manage her property
there seems to be no issue that such authority cannot be exercised by her while entering into
marriage contract. The Imam Abl Abl Hanifah has in addition provided for equality (kafa’)
in marriage along with the provision of afair dower (mahr al-mithl) to wife.***
3.6.3 Guardianship and legal capacity of previousy married woman (Thayyab)
The consensus of Muslim jurists established on doctrine of guardianship in marriage contract
of previously married woman. This kind of guardianship is titled as walayat al-istihbab the
guardian is the father or someone besides him.**® This is viewed by 1bn Quddmah, who argues
“If a matron is an adult she has to be consulted and she has to say that she is convinced, and
there seems to be a consensus among jurists in this regard”.>*

« JUE £Lg8y) G el J5h ) s el S S »
“A virgin should not be married till she is asked for her consent; and the thayyib should not
be married till she is asked whether she agrees to marry or not. It was asked, O Allah's
Apostle! How will she (the virgin) express her consent? He said, By keeping silent.”3’
On the basis of this clear evidence, consensus of Muslim Jurists on this issue that the guardian
can't force previously married adult woman to marry again without her consent based on a
Hadith narrated by Sunan Nasai and Sunan Abl  Dawud: “A guardian has no concern with a
woman previously married and has no husband”.Only disagreement amongst the juristic
opinion is presented by Hasan Al-Basri who aurgues that

“the father may have wilayat ijbar over his mature thayyib daughter and father may force his

adult thayyib daughter to get married. Ibn Qudama states: he had never heard anybody say

%*Shari‘ah Law An Introduction. Mohammad Hashim Kamali. (Oxford: One world Book) 2009.p. 71.
%5Al-Mabsut. Shams Al-Din Al-Sarkhasi, vol 5p. 9

%0 Al-badai as sanai. Imam kasani. P. 178.

%7 sahih al-Bukhari Book of Tricks Chapter: (Tricks) in marriageHadith 6968
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something like what Hasan Al-Basri said. Therefore, Al-Basri's statement about permitting the
father to behave in this way is a deviation from the mainstream as well as a violation of the
ljma and general consensus among the followers of the Prophet's sunnah.” **®Muslim jurists
based their views on the evidence taken from the traditions of Prophet

« (B LY Gy ekl Js) G QY5 Ooulid G 2V X8 Yy

“An aym has more right to her person than her guardian. And a virgin should also be

consulted, and her silence implies her consent”.>*

The jurists unanimously argued that as previously married woman experience the married
contract before and she knows what it is, therefore she cannot be forced to conclude her
marriage contract. This is not the case with the virgin woman.*°The explanation and
interpretation of the Hadith is that the previously married woman has full legal capacity to
contract her own marriage therefore guardian must consult her and the woman must show her
explicit acceptance or rejection in words. The woman must explicitly declare her conditions of
the contract and she may specify her dower by herself. Imam Kasani, Hanafi jurist, argued “If
the woman is a thayyib, then her consent on the marriage could be expressed verbally
sometimes or in deeds at other times. Her consent is verbal if she states in some way that she
agrees to marry and so on. As for her consent to the marriage in deed, and not in words, this
could be case when she gives him access to herself and then asks for mahrand nafagah”.3*
This declared her consent and willingness in marriage practically rather than in words. Maliki
jurists aso consider the previously married woman the right to consult and her opinion in her

marriage. thayyib woman might not be pushed into a marital contract by her father or

guardian. She is required to be consulted by in her marriage and must have granted her

%8A1-Mughni Ibn Qudamah vol. 7, p. 385.

39 sahih al-Bukhari Book of Marriage Hadith 5136
3\Mughni al-muhtaj Al-Sharbini, vol. 3, p. 150.
3"'Badai al-sanai, imam Kasani. vol. 3, p. 383
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consent in this regard. Along the same lines, Al-Shafi‘T jurists also argued that “there should
be an explicit permission by thayyib in order for the marriage to proceed. The reason they
insisted on her permission is that she is no longer shy, as she had been married
before”.3"’Incase of the guardian of thayyib force her to marry there are two stances about
such marital contract:If thayyib is agreed regarding the marital contract after the conclusion of
the contract the marriage contract will be considered valid, but if she is not agreed regarding
the marital contract such contract will be considered void. The second stanceis that the marital
contract that is concluded without the consent of woman will be considered void whether she
later agrees to contract or not. This stance provides that the consent of thayyib must be
obtained at the time of contract not after the conclusion of contract.*”®|bnTaimiyah showed his
agreement with the jurists of Hanafi, Maliki, Al-Shafi‘T , and hanbali jurists, he writes:

“An Adult previously married woman (thayyib) cannot be forced in marriage by her father or
by anybody else without her permission, and there is an (ijma) consensus among Muslims on
this matter”.3It is concluded that Muslim jurisits are unanimously acknowledge the legal
capacity of previousy married adult woman to make her new marriage contract without
consultation of her guardian. This opinion is based of the clear evidences derived from the
Qur’an and Hadith.

This is discussed by Zakariya Nadvee, who writes: Similar to it is the matter of a future bride
and her guardian. Woman is informed that her guardian has a authority regarding her marital
contract and without his permission her nikkah would not be effective. The guardian is
informed that a woman has a right to manage her affairs to an extent that he has no right to

intervene in her marital contract. However, the basic theme of all the relevant traditionsin this

321 hid. p. 385.
$3\Majmaal fatawa, |bnTaimiyahvol. 32 p 29.
S bnTaimiyah, ibid, p. 39.
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regard is that both of them has arole to play and there should be mutual consultation between
them. The guardian don’t have unlimited powers to preclude the girl from exercising her
legitimate right in this regard. On the other hand the woman is also not permitted to consider
and exercise her independence in this regards to an extent that might result in disgrace of her
family. The guardian cannot compel an adult woman in the matter of her marriage but can
advise her regarding this significant decision of her life. Guardian has certain preferred rights
regarding minor girl but in the matter of an adult woman when there are conflicting
approaches regarding marital contract between the guardian and an adult woman going to be
married, the approach of an adult woman will have preference over that of a guardian and this
is endorsed by the Qur'an and the traditions.>”*Preventing a previously married Muslim adult
woman from re-marriage may cause her interests demage and it is unjust for the guardian to
deprive the woman of something that Shar’iah has granted her legal capacity to perform and it
made a source of chastity, tranquility for Muslim woman. Such unjust behavior by the
marriage guardian, can lead the woman into a lot of distress and denia of her complete legal
capacity.

3.7 Shari’ah rulingsregarding Dower (Mahr) in marriage contract

The dower is another important element of marriage contract without which marriage cannot
be solemnized. It is legitimize by The Qur’an and the hadith of Prophet Muhammad . Itis
consider asthe legal right of the wife to pay her by her husband during his lifetime and in case
of his death, it is paid from his inherence amount. The wife is the exclusive owner of dower.
No one, not even her guardian may take any of it unless she consents to such taking out of her

own free will.

3"Modesty and Chastity in Islam. Mohammad Zakriya Nadvi (Kuwait: Islamic Book Publishers, 1982), p. 102.
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“and give the women (on marriage) their dower As a free gift; but if they, of their own good
pleasure, remit any part of it to you, take it and enjoy it with right good cheer”.

The Qur’an and literature on Islamic jurisprudence defines mahr in different terms, including:
“An nihlah: unconditional donation (not expecting anything in return), Al faridah: obligation
or prescribed amount, Al Hibah: gift or present , Al Ajr: payment or compensation, As
sadugah: sincere gift or charity”®’’ Legal definition of dower (Mahr) according to Hanafi
school of Law is “the property which is incumbent on a husband either by reason of its being
named in the contract of marriage, or by virtue of the contract it-self”.3®

It is obvious from the definition that husband is indebted to give dower to hiswifeevenif itis
specified or not in contract. Al-Hedaya defines: “the payment of dower is enjoyed by the law,
merely as token of respect for its object (a man) wherefore the mention of it is not absolutely
essential to the validity of amarriage and for the same reason amarriage is also valid athough
the man were to engage in the contract on the specia condition that there should be no
dower.”3"

Nevertheless, “this definition and others introduce the importance of dower in the marriage
contract. It is not the price of the women to enjoy her body but it is an honour for the wife,

which expresses the real desire of the husband to become his partner”*®. Imam Malik goes

with an additional feature of dower for valid matrimonial contract. “A marriage contract

37® surah An Nisa 4:4

377 «al-nihla, al farida, al-hiba, a-ajr, al-uqr, a-"aaliq, a-sadaq, al-tawl, a-nikah”.

8B dayahtulMujtahid, IbnRushd.vol 2. P. 18

$°Al-Hedaya.vol 1, P. 81.

¥0The family laws of Isam. Muhammad Igbal Siddique (New Delhi, International Islamic Publishers, 1988) p
79.
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posses guardian, dower, contracting parties and offer and acceptance are essentials for valid
marital contract”.**
The dower (Mahr) is an exclusive right of wife and the Qur’an made it mandatory on husband
to give it willingly with pleasure and in good manner to his wife.®® Lega right of wife
towards significance of dower will be discussed later in the chapter.
“Anas (may Allah be pleased with him) narrated that the Prophet () saw 'Abdur-Rahmanibn
'Awf wearing dyed clothing. He asked him, “What is this?” He answered, | married a woman
with a nawéh amount of gold®*® (as the dower). The Messenger of Allah told him, ‘Give a
wedding party, even if with just a sheep.”***
The dower is divine commandment and it is approved by Allah Almighty. Dower is the
mandatory on the husband to give it to his wife at the time of marriage contract. It represents
husband’s affection, reverence, and solemn assurance to his relationship with wife. It is the
only right of the woman to use it as she wishes. There are six verses in the The Qur’an®®
which refers to the dower and which argues that the dower is a condition for the validity of
marriage contract. The Qur’an and the hadith consider it imperative for husband to give his
prospective wife dower on contracting the marriage.
8. 8 ;awei%u;mujmmdy)dmmuxses g adle A L 0 55 Al Sy
\_\g.s‘eqummqhs‘mj : . J\AcLWJmJawG&JM\}
((M‘)Jgjel.uj &\Ujmdh\d)u‘)d\u
“] asked Aisha how much had Allah's Messenger given as Sadag. she replied his sadaq to his
wives was twelve ugiyyah and nash. she asked, ‘Do you know what a nash was. | replied: no.

she said it was half an ugiyyah; so the total was five hundred dirhams and that was the Allah's
Messenger's sadaq to his wives”.**

#IAl- Shar’iah al-Kabir, Dardiri. vol. 2, p. 222.

%2 See Surah al-Bagara 2:236

33 This amount is equivalent to fivc dirhams or five gold pieces at that time

#%ahih al-Bukhari Book of Wedlock, Marriage (Nikaah) Hadith 5072 see index serial 30

% gurah al-Bagara 2:229, Surah An-Nisa4: 20, 24, 25, Surah a-Maida 5: 5 and At-Talaq 60: 10.
865ahih Muslim . Hadith 3318
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Islamic Law has neither set a minimum nor a maximum for the dower. However, it has
appreciated if an avoidance of extravagance and unjust for both parties of the contract that it
will be convenient for marriage to happened. Allah Almighty says:
}9 24 2 ~c - 2 o Ll < 2d £,
B Lh B 1ydab Sl b a5 ) 255053 C))\_)L%u &5 Nazzal S350 0k
“ but if ye decide to take one wife In place of another Evenif ye had given the latter a whole
treasure for dower, take not the least bit of it back: would ye take it by slander and Manifest
wrong?”.
It is permissible to pay the entire dower in advance or to delay all of its payment or to pay in
advance (Muajal) and to rest after marriage (mujjal). It is permitted for the husband to
consummate the marriage without given dower to the wife but later on he hasto giveit to her..
It is obligatory upon husband to give her adower that is usualy given to women similar to her
if the husband and wife had not agreed upon a particular amount for the dower. Narrated
Aisha, (r.a)) Messenger of Allah ( ) said:
B (Lhe Clal Lu L el L JA5 3y el LALKE ¢l sa (3] jiay EaaKigl i Ll
< A5 Y e ;}i SN ER PR
“The marriage of a woman who marries without the consent of her guardiansisvoid. (He said
these words) three times. If there is cohabitation, she gets her dower for the intercourse her
husband has had. If there is a dispute, the sultan (man in authority) is the guardian of one who
has none”. %%
If the parties agreed on a specific amount, then husband must give specific amount to his wife.
One should be very cautious and must beware of not fulfilling this important condition, if the
husband does not pay dower after the marriage contract and before consummating the
marriage, the woman is entitled to her complete dower. Algamah said, Abdullah 1bn Masood
was brought the issue of a woman who was married to a man and then he died before

consummation and before agreeing upon a dower. Abdullah said, ‘In my view, she should

receive the dower of women who are similar to her, she inherits from him and she enters the

%7 surah An Nisa4: 20
38 Sunan Abi Daud. Book of Marriage. Chapter Regarding The Guardian. Hadith 2083.
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waiting period. Maqil ibn Sinan al-Ashjaee then bore witness that the Prophet () gave the
same decision as 'Abdullh did in the similar case of Birwa' bint Washiq.***The traditions of
the Prophet () are used to further support what had been revealed in the Qur'an regarding a
woman's legal right to her dower. Abli  Salamab. 'Abd a-Rahman reported

: Qi Al 3 e @m%\JJyM\MUS JLSQ?L}“_\XC A La J}UO\MU\S?S»
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“l asked 'Aisha, the wife of Allah's Messenger ( ): What is the amount of dower of Allah's
Messenger ( )? She said: It was twelve 'ugiyas and one nash. She said: Do you know what is
al-nash? | said: No. She said: It is half of ugiya, and it amounts to five hundred dirhams, and
that was the dower given by Allah's Messenger () to his wives™*®.
This Hadith is evident to establish the rule that dower giving is mandatory on husband even it
may have little value. It is symbol of affection towards wife to make her blissful.
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“...(Lawful unto you In marriage) are (Not only) chaste women who are believers, but chaste
women among the peopl e of the Book, revealed before your time,- when ye give them their due

dowers, and desire chastity, not lewdness, nor secret ...”.

These examples are provided the legitimacy to the payment of dower evident from the verses
of the Qur’an and practices of the Prophet while giving dower to his wives and ordered to give
other woman’s of his times Mgjority of the jurists of legal school of Islamic Law considered

dower not a basic requirement for the validity of the marital contract.>* However, if it is not

fixed in the marital contract and settled the amount and nature of dower (mahr), then the

39 This narration is saheeh.

3% sghih Muslim . The Book of Marriage.Hadith 1426
¥ Surah al-Maida 5: 5

32Fath al-Qadir. 1bn Humam. Vol. 3, p. 205.
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dower has to be later on becomes obligatory on the husband to pay during life time after the

marital contract is completed except when the wife in her own will intends to waive it.>*

> £
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“O Prophet! we have made lawful to Thee Thy wives to whom Thou hast paid their dowers”
In the view of Maliki and Al-Shafi‘T jurists the marriage contract is like a sale contract. “a
dower is like the contract of sale. A dower in a marriage is like the contract of sale. A dower
in marriage is price in sale. If it is stipulated in a sale that there is no price, the sale cannot be

held valid because it will not be a sale and so the marriage contracted without a dower.”>*

Hanafi, Al-Shafi‘T ’i and Hanbali jurists agreed that “dower (mahr) is a provision in a marital
contract not a condition for the legitimacy of the marital contract”. In case the marital contract
does not include a provision for dower (mahr), the contract is still considered to be valid.
They aurgued that dower (mahr) is an obligation upon the husband regardless of whether it is

stipulated in the marriage contract or not. Islamic law divides dower into two types:

1. The first is called ‘prompt dower’ (Mahr mugaddam) and is due immediately at the
completing of the marriage contract.

2. The second is ‘deferred’, (Mahr mu’akhar), and is due at either divorce or death of the
husband. Dower can be paid totally at the time of the marriage contract or deferred it totally
or in part to a later time or times depending on the agreement between the prospective

spouses,**®

*31pid, Fath al Qadir. P. 206.

%% Surah ahzab 33: 50

¥5Al-Mughni. 1bn Qudama. Vol. 6, p. 722.
%Al Hedayavol. 2. P. 38
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Incase at the conclusion of marriage contract has no provision for dower (mahr) has made and
both the parties agree on a dower (mahr) or parties agree not to include a mahr provision, in
all these cases the contract is valid and the husband must give his wife a dower (mahr), which
is called mahr al mithl, (proportionate to her socia status and qualities ) meaning a mahr
similar to that of her female member of her family. If the man stipulates not paying dower as a
condition for the marriage, the condition is null and void and the contract valid. The man has
to pay mahral mithlto his wife.**” However, the Jurists of Maliki School of law view differs
from these views discussed above and considers “the dower (mahr) provision in the contract
necessary. However, if the marriage was consummeated, Maliki jurists consider it valid and the
husband has to give his wife mahr al mithl. If the marriage was not consummated yet, they

consider the marriage to be null and void”.*®

There is a consensus among al school of thoughts that if the man does not pay a dower
(mahr) to his wife at the time of contracting the marriage, whether the dower (mahr) was
stipulated in the contract or not, it shall be considered a debt of the husband to his wife, unless
she unambiguously waivesit. If the husband dies before the payment of dower to his wife, the
unpaid mahr becomes a debt at priority against the estate of deceased husband. According to
Hedaya:“marriage is valid although no dower has been mentioned because nikkah signifies a
contract of union which is fully accomplished by the performance of the marital rites. Dower
is obligatory as a mark of respect for the subject”.*® Fatawa-e-Qazi Khan is one of the

collections of fatwa of the Hanafi laws:

7 pid. p. 42
%8 | bid
39 Al-Hidayavol 2. P. 56
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"Dower is so essential to marriage that even if it was not mentioned at the time of the
marriage or marriage contract, the law will presume by the virtue of contract itself. It is so
fundamental afeature of the Islamic Law of Marriage that even if the woman agrees to forego
al her right to dower before marriage or agrees to marry without any dower, such agreement

would be invalid, but the marriage would be valid”.*®

Dower (Mahr) is a distinctive advantage given to the wife by the Shar’iah at the time of
marriage contract to decide according to her own wish. Dower (Mahr) is an amount or any
other material goods which the wife is entitled to received from the husband in consideration
of marriage.

The dower (Mahr) is wife’s exclusive right and it cannot presented to her family nor to her
guardian®®. Muslim jurists are unanimously agreed upon woman’s right of dower and
considered it an essential part of the marriage contract. There is a consensus jurist regarding
the women's rights to their dower and it should be part of marriage contract before offer and
acceptance. In fact, this is an essential requirement of marriage contract, the Islamic jurists
argue that those who failed to obey with this obligation by Shar’iahthey would be ruthlessly
punished on the Day of Resurrection.*%

It is considered as one of the woman basic rights in case of entering into marriage which is
given to repay woman for taking care of a baby, make amends for a feeling of discomfort in
relation to leaving her family home, and the fear of starting a new life. Asto nature of dower

(Mahr) it can be a portion of jewelry, substantial amount of money or as even modest as

“OFatawa | Qazi Khan. Imam FakhruddinHasan Bin Mansoor al-Farghani d.592AH (commonly known as Qazi
Khan, A Classical Hanafi Mufti & Scholar ) New Delhi: Kitab Bhavan, vol. 1 p.10002

“%L |mam Qurtubi. “The mahr should be given to the women directly, not to the family. Mahr should further not
be used on wedding expenses or for basic necessitates, but rather should be left to the discretion of the wife”. Al-
Jami' Ahkam al-Qur'an. vol 2. p. 23

“2Hadith explains the sevier punishment for husband in this regard.
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teaching the wife a portion of the Qur’an. There is consensus among Muslim jurits that no
upper limit can be declared upon dower (Mahr) by anyone not even by the state but they
agreed upon that minimum limit can be fixed. There is no maximum amount that it can be set
at, and the wife determines the amount herself the dower (Mahr) can come to constitute a
means of financial independence during the marriage or as a widow and a means of financia
security for the marriage. As regards the lowest value of a marriage gift, scholars from Hanafi
School claim that “a martial present cannot be lower than 10 silver dirhams”. “The Hanafi
School set the minimum limit and provides that mahr should not be less than ten Dirhams.
The Maliki jurists set the minimum Mahr limit to three Dirhams. These minimum amounts
provide the symbolic, as against the monetary worth of the marital present”. Allah Almighty
says:
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This verse from Surat Al-Nisa unequivocally commands that dower must be given to wife
with contentment, It abandon the un-Islamic practice regarding dower and this word “give™ in
verseis used in the imperative form. Jurists expressed their views about this verse “that
those who should give are either the husbands or the guardians. In the case of the husbands,
they are obliged to give women their dowers, which means out of their own good pleasure or
willingly”*®*. The amount of the dower (mahr) should not be symbolic but rather should be
decided by the two parties and should reflect the women’s social status, expectations and

needs. Shar’iah defines Dower (Mahr) in two forms: “mahr musamma and mahr al-misal”.*®

%% Surah An Nisa 4:20
““Tafsir al-Qur'an al-Azim, 1bn Kathir, Ismail, vol. 2,p. 202.

163



The former relates to a gift that worth is arranged and accepted by both sides, and included in
alegal marriage contract. Moreover, the specified Mahr cannot be lower than the basic dower
(mahr). As far as the latter is concerned, it is a gift which price depends on the woman social
status. However, according to the Hanafi school of law, not only is the woman socia status
perceived, but it aso depends on relatives status on bride's side. It is worth mentioning that
remuneration of dower (mahr) can be extremely high and it is connected with age, beauty,
wealth, Allah swtliness, and bride's virginity. However, other schools claim that the price can
be determined by factors such as: wisdom, cleverness, and generosity.

According to the Islamic law, dower (mahr) can be everything which present material value
and which is not forbidden in Islam. therefore, it is not permitted to give haram prohibited
items. On the other hand, some claim that mahr can be teaching of the prosperous wife a
passage from Qur’an . However, there are many opponents that say it is merely a privilege of
the Prophet. As it is discussed about it is sole right of woman to receive dower wholly,
therefore, if it is allowed by the wife then guardian can take it otherwise it is totally forbidden
in Shar’iahfor the guardians to keep woman’s dower. It is discretion of wife give her dower to
her husband or her guardian. However, her husband or guardian has no choice to take the
dower with deception or anything of the kind of deceit, in which case the woman apparently
seems to voluntarily give something from her dower.A1-Qurtubi argues that “this verse
provides proof for the existence of dower, in any marriage contract, Further support for this
also is found in the Prophet’s .Ibn Abbas quotes the Prophet as saying: ‘Give them their
dowers.” If a man gets married to a woman and has a sexual relationship with her, he has to

pay her a full dower because enjoying the woman means marrying her”.*®

4% Al-Jami' li Ahkam al-Qur'an. Abu ‘Abdullah Muhammad ibn Ahmad ibn Abu Bakr al-QurtubiVol 2. p. 29.
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It is also significant to mention that the husband may not ask for the return of the dower

(mahr) if he decides to divorce hiswife. The Quran says:

P
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“ a divorce is only permissible twice: after that, the parties should either hold together on
equitable terms, or separate with kindness. it is not lawful for you, (Men), to take back any of
your gifts (from your wives)”

3.7.1 Juristic views on Dower (Mahr) as bride money

The Muslim Jurists of different schools of law define different purposes of dower due to their
cultural practices and understanding of the Qur’anic verdict on dower. This appears in their
definitions of the purpose of dower in ways that are to woman. Dower has been erroneously
described by some early Muslim Jurists as a price and consideration that a husband pays for
exclusive rights to the sexual and reproductive faculties of the woman analogous to the price
paid in the contract of sale.*®

The Hanafi School of law defines “Mahr as the amount of money given by the husband to his
future wife in return for her staying home.”*® Another Hanafi jurist defines “Mahr is the
obligatory amount of money that the husband pays to his prospective wife in return for
benefiting from her reproductive parts”.*’° Other schools of law including Maliki and Al-

Shafi‘t ’is, view “mahr as part of an exchange due to the prospective wife in return for sexual

enjoyment”*** Traditional Muslim jurists discuss dower as “a woman’s right to sexual activity

“7 Surah Al-Bagara2:229

“%camily Law in Islam. Mansoori.. P. 71

“% jtab al Mabst . AbaBakr Al Sarhast, .Dar al-Kutub al-‘ilmiyyah, Beirut, Lebanon. 5:62-63

410 SharhFath al-Qadir Ibn a-HumamMuhammadibn' Abdelwahid, , 3:304.

“\Mawahib al-jalil li-SarhMukhtasar Khalil,. Muhammad ibn Muhammad Ibn‘Abderrahman al Magribi. Vol
5:p. 172 and Shafi’ifigh. Al-Nawawi, Kitab al Majmd’. Vol: 8, p.605.
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within marriage. Jurists consider dower as the husband’s right and not his duty,” Hanbali
jurists define “Mahr is the money paid by the husband for the purpose of nikah (marriage)”.**?
Classical Muslim jurists make a corresponding link between a husband’s duty to grant dower
(mahr) at the beginning of a marital relation and his duty to provide for fundamental support
nafaga during the marital relation and both are linked to legitimate marriage relationship.

As the jurists, the dower (mahr) makes a wife available to a husband, and the maintenance
(nafaga) enables continued access to her during the marriage. Maintenance and sexual access
thus become inextricably linked defined in Islamic marriage law by the jurists. That’s why, if
husband grants his wife with enough food, shelter and clothing, she has no right to refuse him
sexual access whenever he needs. If heis not able to supply such maintenance and care, sheis
not under responsibility to be available to him for satisfaction of his sexual needs. According
to Kessia Ali, “for Muslim jurists sex is a husband’s right and support is a wife’s right”.**®
Asifa Qureshi writes that a husband’s marital maintenance duty is not measured as
compensation for a wife’s household performance but it is measured as compensation for
making herself availablefor satisfaction of sexuall needs of her husband. That significant
caution is not favorable to the view of mutual marital respect that modern Muslim women
activists inclined to represent. However, without completely accepting it such advocacy stance
emerges to be incomplete and eventually weak.*** In this regard, the Qur’anic spirit in
considering dower as an obligatory unconditional marital gift. Modern jurist discard the

thoughts about dower as a price of sexual gratification, because they viewed sexud

gratification is mutual between the spouses. This view is adopted by as-San’aani who explains

“ZalMugni. IbnQudamah, , p. 679
“3\Marriage and Savery in Early Islam. Kecia Ali(New York: 2010) p. 94.
“4A Meditation on Mahr, Modernity, and Muslim Marriage Contract Law.Asifa Quraishi-Landes
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“sadag, another term for mahr comes from the word sidg or truthfulness because it indicates
the sincerity of the husband’s desire for his wife.”*"

Kecia Ali stated in this regard that if we start with the presumption that marriage and slavery
both declare sexual relations with awoman legal then the question arises that what is common
in these two scenarios. One obvious similarity is that both demand a kind of payment asin the
case of slavery the purchase price, and in the case of marriage mahr for the wife. Therefore

juristic debate about mahr creates the conceptual linkage between marriage and sale.**

Mahr is considered as a price of getting access to a woman’s private parts which after
marriage are owned by the husband. “Moreover, this ‘ownership’ is specifically gendered—
only males may own this sort of property. This provides an explanation for the juristic belief
that women who owned male slaves do not likewise gain sexual access to them by virtue of
the purchase price of the male slave”. In this regard the classical jurist imam Al-Shafi‘T said
that “the man is the one who marries and the one who takes a concubine and the woman is the
one who is married, who is taken as a concubine. It is not permissible to make analogies
between things that are different”. That means even though woman can own property under
Islamic law however this kind of ownership that declares sexua relations licit is not permitted
to women and is specifically held by men with exclusivity.**” According to Abt  Al-Nur, “the
dower is what a husband willingly offers to his wife in order to accept him as a husband and
partner”. the dower honor the woman in different ways, provided that the woman is not only

for enjoyment and that marriage is not looked upon as sex”.*8

% gharh Bulig al Maram As-San‘ant, Subul as-Salam. Vol: 3. p147. (1960)

“®Marriage and Savery in Early ISamKeciaAli. p. 49.

“pid. KeciaAli p.178.

“B\anhaj al-sunnah fi al-zawaj Abu Al-Nur, A1-Ahmadi, ,(Cairo: Dar Al-Salaam, 1992), p. 40.
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The dower uplifts the status of wife according to Shar’iah principles. Imam Muhammad
Abduh writes: “One should look at the dower as something superior to what Islamic scholars
had referred to. The dower, or saddq, is not an exchange of, or the price for the body”**°Abu |
Ala Maududi defines dower as “The fact is that dower is an expression of a woman’s worth
which can also give her economic security”.*® According to Aziz Yahya Al-Hibri: “Dower
signifies the willingness of the man to understand the responsibilities of marriage”***

The dower is not a price for right of a husband on his wife. The rules regulating dower in
Shar’iah confirms this fact. The Qur’an provides that is a husband dissociate with his wife

without establishing martia relationship, he is under obligation to pay her haf of specified

dower (Mahr).
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“ there is no blame on you if ye divorce women before consummation or the fixation of their
dower; but bestow on them (A suitable gift), the wealthy according to His means, and the poor
according to His means;- a gift of a reasonable amount is due from those who wish to do the
right thing””.

The verse established that dower become obligatory by mere marriage contract, if the dower
has been price of sexua rights and consummation it would have not been admissible on
divorcing wife without consummation of marriage. Maulana Wahid ud Din, a renowned
modern scholar, does not agree to the statement that “dower is price of a right which husband

acquires over the sexual and productive faculties of his wife”. He discussed his views in

‘Woman in Islamic Shar’iah’as “conjugal rights cannot be equated with dower mahr. The

9 |bid p. 48

*?The Law of Marriage and Divorcein Islam.Maududi, Abdul Ala. (Karachi: Islamic Books Publishers) 1983.
“ZIMuslim Women’s Rights in Globel Village: Challenges and opportunities Aziz Yahya Al-Hibri..Journel of
Law and Religion.VolXV . 2000-2001 p. 48.

22 gyrah Al-Bagara 2:236
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amount of dower is a token sum of money which symbolizes in material form the
responsibility that a man has to fulfill in regard to his wife till his last breath. His
responsibility towards his wife is maintained and protect. this is a responsibility by the
husband who make pledge symbolically at the beginning of material life, by giving the
woman a sum of money in the form of mahr”.*

In this regard, the provision of dower indicates an intention of commitment of partner to the
relationship and incase the marriage is ended, husband is still supposed to provide dower.
Hence, the dower giving in Shar’iah indicates that husband’s initial intention to provide
maintenance to his wife with respect and responsibility and absence of ghastly intention
towards his partner.

3.7.2 Dower (Mahr) asright of wife

The jurists have difference of opinion regarding payment of dower on the basis of
consummation of marriage and valid withdrawal of dower after specifying dower in the
marriage contract.

Jurists from Hanafi and Hanabli school of law argued that valid retirement is cause of
requirement for giving complete dower to woman provided if no impediment is applied on of
them to consummation such as in state of Ilhram or observing fasting, or being in her state of
menstruation or the husband being impotent that it may prove impediment in having private
affiliation.***Maliki and AlI-Shafi‘T jurists differs from the above by aurguing that Mahr

becomes obligatory only by consummation of marriage. Therefore if husband retired with her

“Z\\omen in Islamic Shariah.Maulana Wahid ud Din Khan. . (India: The Islamic Center 2001. P. 83.
“24Al-Mughni. Vol. 6. P. 720.
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wife and did not establish private relation with her, he will only pay half mahr.***Majority of
Jurists define the legal ways to give dower in different scenarios are as following:

1. The dower is clearly stipulated in the marriage contract and agreed by both parties then it is
the sole right of the wife to take it and spend it as she wishes.

2. If the marital contract provides that no dower is to be specified then there are two stances in
this regard:

(i) The contract isvalid, but the stipulation isinvalid, and sheis entitled to mahr-ul-mithl.

(i) The stipulation is invalid and it invalidates the contract. This is the view of lbn
Taymeeyah .

3. At the time of marriage contract, if the dower is not stipulated in the contract then the wife
is entitled to what is general dower obtained by the brides of her family. The regard will be
given to the female members of her father’s sisters and her own sisters. It is termed as mahr ul
mithl (the marital gift received by brides of her family)*°.

4. The wife is not entitled to any of the dower if the separation happens before consummation

due to demand of separation from wife. If wife demands khul* she is obliged to return the

dower to her husband.
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*“ there is no blame on either of them if she give something for Her freedom. these are the
limits ordained by Allah. so do not transgress them if any do transgress the limits ordained by

Allah, such persons wrong (Themselves As well As others)™.
5. If the separation happens before consummation of marriage due to a cause by the husband

and wife is entitled to half of the dower mahr. As Qur’an commands the husband who

“2Al-figh al-islami. Zuhayli. vol.7. p. 292.
“8A|-Kasani. Vol:2, p. 274.
2" surah Al-Bagara 2:229
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divorces his wife before the consummation of the marriage, he is still required to pay half the

dower.
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“and if ye divorce them before consummation, but after the fixation of a dower for them, then

the half of the dower (Is due to them), unless They remit it or (the man's half) is remitted by

Him In whose hands is the marriagetie”.

As the verse explains, the women may forgive the half that he is mandated or the man may
pay full amount in order to mend relations. The wife is entitled for full dower (mahr) in the
following cases. Owing to the death of the husband the wife is entitled to dower either
stipulated or mahrulmithl whether death occurs before or after consummation of marriage.
There is difference of opinion amongst jurists on the issue of death of husband without
consummation and fixation of dower in marriage contract. According to Hanafi jurists, “in
this case the wife will get full dower. If the husband did not pay dower, and passes away
before paying his dower (mahr), the amount should be paid from the wealth of the husband
before his inheritance is distributed since the dower (mahr) is considered as a debt”.
42%Masruq said on the authority of Abdullah ibn Masud: Abdullah (ibn Masud ) was asked
about a man who had married a woman without cohabiting with her or fixing any dower for
her till he died. Ibn Mas'ud said: She should receive the full dower (as given to women of her
class), observe the waiting period ('lddah), and have her share of inheritance. Thereupon
Maqil ibn Sinan said: | heard the Messenger of Allah (' ) giving the same decision regarding
Birwa daughter of Washiq (as the decision you have given)”.*°

According to Maliki and Al-Shafi‘T jurists: “in case of husband’s death, before consummation

and fixation of dower, the wife will not eligible to receive dower. However in case of

“8 Surah Al-Bagara 2:237
“2Badai Sanai. Imam Kasani. Vol 2, p. 274.
g nan ibi Dawud. Hadith: 2114
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consummation, she is entitled to proper dower to al jurists”.**" In terms of divorce (talaq), the
full dower (mahr) isrequired to be paid to the wife.
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*“ there is no blame on you if ye divorce women before consummation or the fixation of their

dower; but bestow on them (A suitable gift), the wealthy according to His means, and the poor
according to His means;”

In addition, dower, one initial and another deferred in case of divorce, must be specified and
should be of paid by the husband due to the legal capacity of wife to enjoysit.

The dower Mahr is a vital component of the Islamic marriage and is tied in with numerous
other aspects of the marital arrangement. It can be defined as *“a gift, which the husband must
give to the wife”. The dower (Mahr) is compulsory and without it the marriage cannot take
place. The only wife has the legal capacity to decides its amount, athough some form of
negotiation can be made, and its value that be announced to the witnesses present at the event
of marriage and possessed it.

3.8 Shari’ah rulingsregarding prohibited women for marriage

In Shari’ah, marriage is consider as a contract between man and a woman with the aim of
legal relationship to achieve the objectives of marriage defined in light of the The Qur’an and
traditions of the Prophet  , Therefore, Islamic law alows a Muslim man or woman to marry
with whom marital relation is allowed under Shari’ah. For a valid marriage contract there
must be lack of impediments which the Islamic law prohibits. The legitimacy of impediments
of women with whom Muslim man is prohibited to marry established from the verses of the

Qur’an and the traditions of the Prophet . It could be defined as that “impediment to a valid

BIAl-Umm. Imam Shafii.vol V, p. 61.
*2 gurah al-Bagara 2:236
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marriage means to stop a person to marry a woman or a woman to marry a man on the
grounds of consanguinity, affinity, or fosterage”.*It is permanently haram for a Muslim to
marry a woman who belongs to one of the following categories. Allah Almighty declared
most of the categories of women to whom Muslim Man is not alowed to marry in the

following verses.

-
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“and marry not women whom your fathers married,- except what is past: it was shameful and
odious,- an abominable custom indeed™.

= The father’s wife, whether divorced or widowed.

= The mother, including the grandmothers on both sides.

= The daughter, including the granddaughters from the son or daughter.

= Thesdister, including the half, and step-sisters.

= The paternal aunt, whether sheisthereal, half, or step-sister of the father.

= The materna aunt, whether sheisthereal, half, or step-sister of the father.

= The brother’s daughter, i.e., his niece.

= The sister’s daughter i.e. niece .

In Shari’ah., all the mentioned female blood-relatives are a man’s muharramat and a man is

also mahrem to his corresponding female relatives. A marital contract, to any of the mahrem

whosoever is completely forbidden in Islam. Prophet Muhammad ~ said: “What is haram by

reason of genealogy is haram by reason of fosterage”.***Accordingly, the foster-sisters, foster-

aunts, and foster-nieces are al muharramat and marriage to them is completely forbidden in

Islam. In-Laws relationships created by entering into marital contract includingrelationship

“Bramily lawsin Isam. Mansoori. P. 83
4 Surah An-Nisa 4:22-23

% gSghih Muslim . The Book of Suckling. Hadith. 3395
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of mother-in-law a wife’s mother and marriage to the wife’s mother is completely
forbidden.Another prohibited relation for marriage is the relation of step-daughterthat means a
wife’s daughter from her previous marriage a man cannot marry his step-daughter as well.
Furthermore, a daughter-in-law that means the wife of the real son is also a prohibited relation
for marriage. These three kinds of female relations are forbidden for marriage in Islam to
maintainpeaceful relationships with the in-laws. Islam also completely prohibits marrying
twosisters as co-wivesduring the same period of time. Marrying a womanwho is non-believer
mushrik is also prohibited. A woman who is married as long as she is in marital contract her
further marriage to any other man is completely forbidden. Practice of polyandry is severely
condemned and declared illegal in Shariah. However, a woman may marry another man only
if two conditions are satisfied. Firstly, the woman’s marriage contract is refrained either
because of the death of her husband or because of divorce. Secondly, the wife has completed
the period of waiting (‘iddah) ordained by Shari’ah.**

3.8.1 Impedimentsin inter-religious marriages

According to Islamic Law, marriage is a socio-religious relationship between man and a
woman,. For this reason, the concept of kafu (equality is significant in marriage contract

which includes equality in religion, race, caste, and economic status, Allah has mentioned in

the Qur’an:
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“do not marry unbelieving women (idolaters), until They believe: a slave woman who believes
is better than an unbelieving woman, Even though she allures you. nor marry (your girls) to

unbelievers until They believe:...”.

*The Lawful and Prohibited in Islam”. al-Qaradawi Y usuf. Pp. 93-95.
" Surah Al Bagarah2:221
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According to the verse mentioned above interfaith marriage is divided into two types. First
type of marriage between a Muslim man and non-Muslim woman. Second type of marriage is
between a Muslim woman and non-Muslim man. There is consensus of the jurists that second
type of marriage between a Muslim woman and non-Muslim man is haram totality prohibited
despite the man is from the people of the book or unbeliever. The prohibition is clearly
established from the verse mentioned above.

Yusuf a-Qaradhawi, a contemporary Muslim scholar has confirmed that it is completely
prohibited haram for a Muslim woman to marry a non-Muslim manirrespective of fact that a
man is from the people of the Book or not. The motive and rationale behind this prohibition is
very well plain and explicit linked with the prime objective of Shar’iah that is to guardthe
religion. If Islam would allow such marriages, it will absolutel yendanger the faith of aMuslim
woman. As a Muslim woman would not only be influenced by the faith and life pattern of her
non-Muslim husband but it can also be precisely expected that the husband mightpreclude his
Muslim wife from offeringher religious obligations and fulfilling her religious
commandments. That is merely owing to the fact that the husband is the head of family and he

is generaly more dominant as compared to the wife. This proof specifying the prohibition is

very strong and unequivocal .**®
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“O ye who believe! when there come to you believing women refugees, examine (and test)
them: Allah knows best Asto their faith: if ye ascertain that They are believers, then send

“®The lawful and prohibited in Islam. Y ousuf Qardawi. P. 96.
% Al-Mumtahinah 60:10
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them not back to the Unbelievers. They are not lawful (wives) for the Unbelievers, nor arethe
(Unbelievers) lawful (husbands) for them. but pay the unbelievers what They have spent (on
their dower), ...".

Regardless of the reasoning for the prohibition, Khaled Aba Al Fadl, notes, “I am not aware
of a single dissenting opinion on this, which is rather unusual for Islamic jurisprudence
because Muslim jurists often disagreed on many issues, but this is not one of them”.**° Abi
Al Fadl’s observation is significant because “the Qur’an is explicitly clear on this issue. Each
verse that prohibits interfaith marriage specifically refers to mushrik includes the class of
unbelievers like polytheists, idolaters, and atheists”. **

3.9 Conclusion of the chapter

Jurists of Islamic law have not provided in their interpretations at any place that the legal
capacity can be defective only because of the gender. Jurists unanimously agreed upon the
fact that mature woman whether married or unmarried enjoys complete legal capacity to
manage their civil and financial affairs. Compulsory guardianship (wilayat al-ijbar) is
permitted to provide adolescent man and woman a right to enter into a marriage contract at a
stage prior to maturity. The guardian who can be the natural father or grandfather may
conclude the marital contract on behalf of his children either son or daughter prior to the stage
of maturity and such contract would be considered completely valid. As under aged men and
women do not enjoy complete legal capacity and their consent even though required to be
obtained has no legal status. Hanafi jurists support this approach and consider such marital

contract as legally valid for the both under-aged genders. However, they may exercise puberty

choice (khayar a bulugh) and may rescind the marital contract at time of reaching the stage of

“00n Christian Men Marrying Muslim Women, Khaled Abu Al-Fadl.
http://www.scholarofthehouse.com/oninma.htm

“1 «|nterfaith Marriage in Isam: An Examination of the Legal Theory Behind the Traditional and Reformist
Position”. Alex B. Leeman. Indiana Law Journal Vol. 84. P. 756
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puberty. There are two kinds of guardianships known as choice guardianship and shared
consent guardianship. A mature woman entering into a marriage contract is subject to a shared
consent guardianship. It provides that a mature woman has a full legal capacity and her
consent is adecisive condition of amarital contract and if her consent would not be obtained a
marital contract would be considered defective and void ab initio.The choice guardianship
concept provides that the mature woman has a full capacity to enter into a marriage contract
and she should only consult her legal guardian at the event of entering into a marital
contract.However inshared consent guardianshipa mature woman is required to get the
consent of her guardian. In guardianship concept it is viewed that mature woman enjoys
complete legal capacity and her consent carries decisive significance for her marital contract
to be legaly valid. The guardian acts on behalf of a young mae or female he should bear a
good mora character, should be just in his approaches and must carry a complete legal
capacity. These prerequisites must be ensured in a guardian as he is going to perform a
significant function that has a serious impact upon the life of a female. Therefore, he should
exercise his discretion in an appropriate and sensible manner considering the best interests of
afemale. Asfar as the way the consent to marriage is expressed by afemale jurists of Islamic
law unanimously agreed that a woman who has an experience of prior marriage must provide
her consent in a clear and explicit manner. However, for a virgin woman getting married for
the first time it is provided that her consent could either be clearly expressive or could be
deduced from her conduct at that time as some girls at the time of marriage feel shy to clearly
express their consent. Guardian may ask a woman to provide her clear consent prior to the
conclusion of marriage but in presence of two witnesses to marital contract. There are

parallels in a woman’s capacity to conduct her own marriage and manage her own property.
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Where the opinion of the school supports a woman’s capacity to conduct her own marriage, it
also supports, to varying degrees, her capacity over her property. Mgority School of law
prevents an adult woman from contracting her own marriage and aso assigns her guardian her
dower, by contrast in Hanafi school an mature woman can contract her own marriage with no
guardian and Shar’iahassigns her dower since her capacities for marriage and property are the
same. The degree to which a guardian may compel a mature i.e. post-pubescent woman,
virgin or otherwise, to accept a marriage appears in and to parallel the extent to which she
may manage her own property. The Maliki school places an adult women under the marital
guardianship of her guardian since she lacks experience with marriage and with property.
Other schools presume that woman entails not knowing or lack of awareness about the
contract of marriage and property. Consequently, the Hanafi school is unique in granting
women legal capacity for marriage. The difference between the schools of law explains how
marriage and the matter of women’s consent is understood by the jurists. In Hanafi school she
is considered an independent individua directly addressed by Allah almighty and therefore
obligated to Allah amighty. These points define the nature of the legal capacity a woman who

acquires complete capacity and may enter the contract independently.
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CHAPTER 4:

LEGAL CAPACITY OF WOMAN REGARDING MARRIAGE OBLIGATIONS

4.1 Introduction of the Chapter

In Islam marriage is considered an important institution that is evident from the fact that 1slam
guides for maintenance of pleasant relations and mutual love between husband and wife.
Marriage assists man and woman to develop mutual understanding which is the basis of
contentment of the family. The significance of the role that the woman has in her family is
discussed by Naseema Hasan, she writes that “family is the basis of Islamic society. A wife
deprived of her proper rights can't play her proper role to form an ideal family. The society
will lose its balance if the foundation of the family is weak and not rightly constructed. An
Islamic family, more precisely an Islamic wife, provides prosperity, balance and care for
coming generations. So if we can ensure the status of the wife and free her from all forms of
persecution, we can hope for a better future of a sound and well- disciplined generation”**.
Allah amighty has given significance to the family structure in Islam, because it is the unit
ofd human development. Therefore Allah swt assigned each member of the family certain
rights and responsibilities. Especially woman as mother and wife is responsible to build a
generation who established commandments of Shari’ah in life. Thisis what can be conceived
from the hadith by Allah’'s Messenger in which it is stated that: “everyone of you is aguardian
and isresponsible for his charge; the ruler is a guardian and is responsible for his subjects; the

man is a guardian in his family and is responsible for his charges; a woman is a guardian for

her husband's house and is responsible for her charges; and the servant is a guardian for his

42 «\Wife: Her Status and Rights in Islam”. Nasima Hassan . p.3.
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master's property and is responsible for his charge”.*** The present chapter describes the legal

capacity of Muslim woman regarding marriage obligations and following issues are discussed

in detail:

1. Obligations and rights of husband and wife after marriage contract

2. Lega Capacity of woman regarding maintenance

3. Polygamy and legal capacity of Muslim Woman

4. Lega requirements of iddah for women,

5. Responsibilities and Legal obligations on woman regarding marriage

This chapter discusses the legal capacity of woman regarding her role as a spouse after

marriage contract.

4.2 Obligations and rights of husband and wife after marriage contract

Allah swt has ordered us to treat our wives with goodness and kindness. Therefore, it is

essential for a husband to treat his wife with courtesy and respect and as a husband it is his

duty and responsibility to feed, clothe and provide accommodation for his wife and children.
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*“...on the contrary live with them on a footing of kindness and equity. if ye take a dislike to

them it may be that ye dislike a thing, and Allah brings about through it a great Deal of good”
Islam is a religion of equality and fairness. Just as Islam has granted husband certain rights
over his wife, it has also granted similar rights to wife over their husbands. Islam has given

rights to husband over wife it has also ordered husband to respect and fulfill the rights of wife.

“Brath al-bari . Hajr Asgalani. vol 2. p441
4 Surah An-Nisa 4:19
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This is high status and rank that Shar’iah has granted wife and grant her capacity to enjoy
these rights.

4.2.1 Right of husband
The other part of the obedience of wife for her husband is that she should get permission of
husband before doing certain acts which are provided here. A wife should not let any person
come into her marital house without obtaining the permission of her husband. A wife should
not spend the finances provided to her by her husband without obtaining his permission but if
she spends finances in his absence after having his consent she is permitted to do so in the
light of Shari’ah. According to a Hadith recorded by Imam Muslim, Messenger of Allah
said:
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“Allah's Messenger () said, It is not lawful for a lady to fast (Nawafil) without the
permission of her husband when he is at home; and she should not allow anyone to enter his

house except with his permission; and if she spends of his wealth (on charitable purposes)
without being ordered by him, she will get half of the reward”.

Furthermore, if she has not obtained the permission of her husband before spending but
confident that he would not object later or permit her then she is aso alowed to perform such
function. The husband’s authorization is also needed when the wife is inclined to spend the
money in voluntary charity and she would not be able to do so without his consent. There
might be situations where the husband is miser and accumulatorand do not spend on his
family that includes wife and children. Then a wife is permitted to spend as much as she
considers suitable in any particular situation from the financia assets of her husband without

his permission but while staying in moderation in this regard. It is also provided that a wife

“*shih Al-Bukhari Book 67 Book of Marriage, Chapter:87 Hadith 129
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should not have fasting without the consent of her husband except in the month of
Ramadan.Mutual affection and harmony between a wife and husband in marriage can be
acquired when there is consensus between them regarding such affairs. As any kind of
disagreement regarding these affairs, may bring the marital life into distress. Islam has always
endeavor through its commandments and teachings that relation in marital life should be
based on affection, care and mercy to preserve purity and harmony in this social as well as
sacred relation. The Messenger of Allah  permitted Hind bint ‘Utbah to take wealth of her
husband without his permission.

“the wife of Abl  Sufyan, when she came to him and said, O Messenger of Allah, Abd
Sufyan is a stingy man. What he gives me is not enough for me and my child, unless | take
from him without his knowledge. He told her, Take what is enough for you and your child, in
moderation.”**

Islam declared wives to be responsible for a fine conduct in marital affairs and responsible
while conducting the domestic affairs. The wife should conceives the obligation that religion
of Islam has granted her such as to take good care of her husband and children by declaring
her as a shepherd over the house of her husband. A woman has been precisely indicated of her
responsibility considering the nature of her role in this regard in a Hadith where the prophet
has declared that every person in Islamic social life is responsible for all those who come
under his power or umbrella of authority and should not avoid his or her responsibility.

“Each of you is a shepherd, and each is responsible for those under his care. A ruler is a
shepherd; a man is the shepherd of his family; a woman is the shepherd of her husband’s
house and children. For each of you is a shepherd and each of you is responsible for those
under his care.”*’

In Islam there are two basic features that a Muslim wife should always possess. She is always

considered and declared as a creaturewho should always be affectionate towards her children

6 al-Bukhari.Book of Judgments (Ahkaam) Hadith 7180
“7 Al-Bukhari. Book of Responsibility Chapter:Al-Adab Al-Mufrad Hadith6719
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and gentle towards her husband. The Prophet admired these two features which were present
in the women of Quraish and were considered as best women in Arab with regards to being
affectionate with their children, gentle and caring with their husbands and honoring their
rights,taking good care regarding the affairs of their financial assets in a wise and honest
manner:

“The best women who ride camels are the women of Quraysh. They are the most
compassionate towards their children when they are small, and the most careful with regard to
their husbands’ wealth”.**®

It isaone lesson of Islamic religion that awife should take good care of her looks and beauty
for the comfort of her husband so that her husband would like her whenever he looks and that
would bring joy into his life. It is prohibited for a woman to dress a sad attire for more than
three days but only at the event of her husband death when she is commanded to mourn for
four months and ten days. “lbn ‘Umar narrates that Messenger of Allah A said, A man’s
rights over a woman (his wife) is that she should not refuse his advances and she should not
Fast (other than compulsory Fasts) without his permission. If she does then sheis a sinner and
none of her (voluntary) worship is accepted if she does not have permission from her husband.
If she does Fast without permission then the husband will be rewarded and the woman will
have sins recorded in her book of deeds. And she should not leave the house without
permission. If she does then until she does not repent Allah and the angels curse her. He was
asked, “What if the husband is a tyrant?’ he replied, Even if he is a tyrant.”

Messenger of Allah  said:

,,,,,

“l swear by the Lord in whose control is my life a woman cannot fulfil the rights of Allah
until she fulfils the rights of her husband.”**

“®Bgahih Muslim,Book of merits of companion.
““qunan Ibn Majah Hadith 133
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4.2.2 Rightsof wifeaccordingto Shari’ah Injuctions
Islamic Shar’iah has made obligatory on husband to fulfill four duties rights towards his wife
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“Muawiya Qasheeri narrates that he asked Messenger of Allah : What do you order us to

do in relation to our women? He replied, ‘Feed them what you eat, clothe them with what you

wear and neither hit them nor Abi se them verbally”. **°

(1) Feed her the same foods that he eats.
(2) Clothe her in the same manner that he clothes himself.
(3) Provide her with suitable dwelling according to his means, and
(4) Sexual relations. It is necessary for a husband to seek medical aid for hiswifeif sheissick
and allow her to meet with her family.People heard the last advice of Messenger of Allah
warned them about the following three things ‘Perform Salah punctualy, treat your slaves
well, and fear Allah in relation to your women. They are entrusted to you and therefore treat
them well.*! Abdullah bin ‘Abbas states: In order to please my wife | always wear nice
clothes. When | do not find her attractive in dirty clothes, how is it possible that she would
find me attractive in them

4.3 Provision of maintenance- arequirement of Marriage contract
A wifeis entitled to obtain maintenance from her husband as stipulated in a marriage contract
between the husband and wife or their guardians and agreed upon by both parties. Therefore, a
stipulation by the husband to provide maintenance to his wife at the event of any dispute or
separation between the couple is completely enforceable by the Shariah. The wife may

demand from her husband in marital contract to provide her a separate maintenance if the

%0 sunan Abi Dawood . Hadith 2146
K eemya-e-Sa’aadat P. 262
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husband mistreats her or marries another woman. Such agreement would result in the
entitlement of wife to claim maintenance till her lifetime and more over such right cannot be
taken away from the wife by divorcing her*?. Husband according to his resources and social

class provides maintenance.
- deo
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“let the man of means spend according to His means. and the man whose resources are
restricted, let Him spend according to what Allah has given Him.””*3

4.3.1. Woman’s right of maintenance during marriage
Shar’iah makes maintenance of the wife obligatory on the husband to give her as its
husband’s legal responsibility to provide maintenance to the wife. Legitimacy of maintenance
is established by a number of the The Qur’anic verses and Hadith of the messenger of Allah.
L
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“He shall bear the cost of their food and clothing on equitable terms.”***
According to muslim jurists maintenance in Islamic law is define as the provision of
necessities of life which the husband obliged to provide to his wife or wives justifiably
according to the resources of the husband and needs of the wives. **°It is hushand’s mandatory
duty of the provision of maintenance to his wife regardless of his financial situation. Hanafi

jurist a-kisani defines:“maintenance includes everything that is indispensable for sustenance

i.e. dwelling, clothing, etc. according to social standing of the giver.”**The wife is entitled to

“2Badai Sanai. Imam Kasani. Vol 4. P. 25
3 Qurah at talag 65:7

“* Surah al-Bagarah 2:233

“*Family laws in |slam. Mansoori. P. 97.
**®Badai Sanai. Vol. 4. P. 16.
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be maintained by her husband even the wife might has resources to retain herself in life. Abu
Masud informed that Allah's Messenger (may ) said:
«@Bra A N (Lndds Ay sl alal e Gl 1) ALl &l

“When a Muslim spends on his family seeking reward for it from Allah, it counts for him as

sadaga™".

As a result of marriage contract, in Shari’ah, the husband becomes obliged to support his
wife. However, this obligation arises when the wife surrenders her person to her husband and
allows him association. A Muslim husband is legally bound to maintain his wife. In this
connection Syed Ameer Ali says: "It is incumbent on the man to maintain his wife, says, the
fatawa-i-kazi Khan, whether she is Muslim or non Muslim, poor or rich, whether there has
been copula or not; whether grown-up (adult) or young, so that intercourse with her is
possible. **®"

It is the obligation of the husband to provide maintenance of his wife. The obligation arises
from the validly contracted marriage. If the marital contract is void or irregular, the husband
has no such obligation to give maintenance to his wife. However, where the marriage is
irregular only owing to non-presence of witnesses, the wife is still entitled to maintenance. In
this regard it is not essential that the wife must be Muslim she may belong to any religion to
be eligible to enjoy maintenance. It is primary obligation of wife to provide access to her
husband to cohabit with her and the denial of wife in this regard without any rational
justification may deprives her of right of maintenance. A wife can only demand maintenance

from husband only during the existence of marriage.Fatawa-i-QaziKhan states that “there is

no difference in the right of a wife to maintenance whether she be a Muslim or non Muslim,

“sghih Muslim. Book of Zakat. Chapter: The virtue of spending and giving charity to relatives, spuses,
children and parents, even if they are idolaters. Hadith 2192
“*B\ohammedan Law, Syed Ameer Ali P. 448
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free and bound. The husband's duty to maintain commences only from the date when the wife
attains puberty and not before it. Where a wife is too young for sexua intercourse and lives
with her parents, she has no right to claim maintenance.”*°Although a Muslim wife's right to
be maintained by her husband is an absolute right, but she must be faithful and obedient to
him in respect of matrimonial affairs. Similarly, if she refuses to obey the reasonable orders of
the husband or lives separately without any reasonable justification, she forfeits her right of
maintenance against her husband. A Muslim wife cannot claim maintenance from the husband
if her own conduct is violation of her matrimonial obligation. According to A. Fayzee: “a wife
does not lose her right to maintenance in the following cases: (i) Where she refuses access to
her husband on some lawful ground; (ii) Where the marriage cannot be consummated owing
to (1) the husband's missing due to war or (2) due to her absence from him with his
permission; or (3) because of her illness, or (4) due to malformation™*%°.

However, in the following situations wife was considered to be justified in refusing access to
her husband when *“a wife, whose marriage has not been consummated, may lawfully leave
the husband's house or may refuse cohabitation with him if her prompt dower is not paid by
the husband on demand as non-payment of the prompt dower is a lawful ground to live
separate from the society of the husband and in such situations her right of maintenance is not
lost and the husband is bound to maintain her”.*** Similarly, when a wife lives unconnectedly
because of the cruel attitude of her husband, she has a right to be maintained by him.
“2Shar’iah does not recognize any responsibility on the part of husband to provide

maintenance to his wife when marriage has dissolved either by death or divorce.

“Fatawa-i-QaziKhan. Vol 5, p. 147

“®0utlines of Mohammedan Law, A.A.A. Fayzee. P.212.
“eMughni Al-Muhtaj. Vol 3, p. 437

“82A|-Durr al Mukhtar. Vol 3, p. 576.
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4.3.2 Maintenance after dissolution of marriage contract

As mentioned above the wife has a right to be maintained during the continuation of marital
relations. A marital relation in Shar’iahmight be dissolved either on the event of death or
divorce. Following are the situations in which wife has legal capacity to own maintenance in
case of dissolution of marriage contract: At the event of divorce Muslim husband is obligated
to maintain his wife during the period of iddah and after iddah period he has no such liability.

The period of Iddah at the event of divorce is three menstrual courses or otherwise three lunar

months.
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““let the women live (in ’iddat) In the same style As ye live, accordlng to your means: annoy
them not, so As to restrict them. and if They carry (life In their wombs),”

However, the period of the Iddah of a woman after the death of her husband is four months
and ten days. In thisregard not only the type of Iddah period determines the right of wife to be
maintained the type of repudiation is aso observed. According to jurists of Hanafi School of
law, “a woman who has been divorced by a revocable talaq or by an irrevocable talag, has a
right to be maintained during the period of Iddah”. However, according to the jurists of Al-
Shafi‘t  school of law, “a wife who has been irrevocably divorced has no right of
maintenance”. Therefore in case of separation because of khul, the wife is not entitled to
maintenance. Muslim Jurists differ among themselves on the issue of irrevocable divorce
(talag bain). Hanafi jurists have a opinion that the wife is entitled to dwelling and
maintenance. They say that such woman is included in the generality of Allah’s words about

the divorce woman. According to this verse “every divorced woman has the right to dwelling

83 Surah At-Talag 65:6
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and declared her staying in the house obligatory on her and she who withholds herself from
going out is entitled to maintenance”. Al-Shafi‘r and Maliki jurists have that opinion that “the
wife is entitled to dwelling only.”*®* Hanbali jurists “donot admit for her a right to
maintenance on the authority of a tradition related by Fatima Bint Qais that her husband
divorced her twice and Allah’s messenger  did not provide for her maintenance®®”

4.3.3 Right of maintenance after divorce during preganacy

In case awifeis expecting baby the period of iddah would spread up to the time of delivery or
abortion even if it spreads beyond the period of Iddah that is three months. However, if the
wife delivers baby before that period the Iddah period will come to an end with that event.

Once Iddah period comes to an end, the wife has no right to claim maintenance from husband

under any situations”“®. Based on their evidence from the Qur’an which says:
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“and if They carry (life In their wombs), then spend (your substance) on them until They

deliver their burden: and if They suckle your (offspring), give them their recompense:”**’
Both Hanafi and Al-Shafi‘T schools of law provides that a pregnant divorced wife is has right
to be maintained by her husband. Woman right to be maintained by her husband establishes at
the event of marriage and the wife is first in line of priorities to the entitlements of husband
even prior to their children. Aslong as the woman stays to be wife the husband is obligated to
provide maintenance to his wife. Once divorce occurs the wife is entitled to be maintained

only during the period of iddah a period that is prescribed by Shari’ah.

“**Nihaya al-Muhtaj. Vol 7, p, 144.

“6% | pid. Al madkhal li dirasat al figh al-islami. Hussain Hamid. P. 50.
%66 Al madkhal li dirasat al figh al-islami. Hussain Hamid. P. 49.

7 Surah at Talag 65:6
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4.3.4 Right of maintenance after death

When the marital relation is terminated by the demise of the husband, there is no liability of
maintenance on husband. Maintenance is not due to a wife after her husband death because
her subsequent confinement is not on account of the right of her husband. according to the
Hanafi Law as provided in the Hedaya, “the widow does not has right of maintenance, even if
expecting at the time of the demise of her husband. Moreover, after the death of husband her
widow has no right to be maintained while her period of Iddah. Asit is the persona liability
of husband to maintain his wife during his life and his personal liability come to an end upon
his death”*%®,

4.4 Polygamy and legal rights of wives

The practice of polygamy existed before Islam without restrictions™®®

however, the polygamy
seems to be a misconstrued concept in Islam. 1slam has restricted the number of wives to four
and has clearly prescribed principles in this regard to ensure just and balanced conduct
towards theexisting wives. Syeda Aisha, a wife of the Prophet Muhammad , was reported
as saying:

“Allah’'s Messenger (peace and blessings of Allah be upon him) distributed everything justly
amongst hiswives; yet after all, he used to say: O Allah! Thisisthe fair way of dividing what
| possess amongst my wives. O Allah! Blame me not for what Y ou alone possess while | do
not, i.e., the heart, feelings and emotions of a man”*".

The saying clearly provides afirm condition that a husband who has more than one wife must
treat each wife fairly and equally. This fair and equal treatment is expected to be delivered

regarding finance, sentiments and even carna relationships. In this regard the The Qur’an

unequivocally provides that if a husband is not able to treat his wives equally he should

“8A|-Hidaya. Imam Marghinani. Vol 2, p. 145
% Family Sructurein Islam. Abd al Ati. p. 98.
4"Sghih Al-Bukhari.
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refrain from having more than single wife. In Islam polygamy is only an option or relaxation
owing to certain valid reasons and not a requirement. The reason of revelation of the
following verse in the favour of polygamy was revealed after battled of Uhad where many
Muslims were martyed. for widows due care and protection, it is obligatory upon the Muslims

471

men to secure their dignity by marry them
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““ if ye fear that ye shall not be able to Deal justly with the orphans, marry women of your
choice, two or three or four..”.

A number of facts are evident from this verse of the Qur’an which are mentioned below:

(i) That polygamy is neither obligatory nor encouraged but it is merely allowed.

(if) That the approval to have more than one wife is not only because of fulfillment of carnal

desires of man but linked with kindness and sympathies toward widows and orphans, as

evident from the circumstances in which the verse was revealed at that time.

(i) That even in such serious circumstances the approvalwas restricted to four wives which is

far less restricted than the prevailing practice which existed among the Arabs and others at

that time of history of having ten or more wives.

(iv) The verse provides that marriage in Islam is a civil contract, which is not valid unless

both contracting parties give complete consent to it. Therefore, woman cannot be pushed to

marry aman who is already having awife as a free consent of both parties is a requirement of

marital contract.In this regard the first wife may alsodemand fair and equal treatmentand may

go for adivorce if unfair and unequal behavior against her is evident in the marital relation. A

4" '|damin Focus.Abd Al-Ati, Hammuda p.103
“2surah An Nisa4:3
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person who desires to have children and legal heirs and interested in reproduction found
during the marriage that his wife is infertile and not able to have children. In this scenario the
man has two options left behind either (i) to live alife without children andwith the deficiency
of parenthood for the rest of his life or (ii) divorce his infertile wife and enter into a marita
relation with another woman who is fertile. In real life often neither of these above two
solutions can be an ideal option for a man. In such situationsthe option of polygamy would
carry the benefit of keeping the existing martial relationship preserved without depriving the
husband of hiswish of parenthood.

Secondly, when a wife suffered with a serious disease the husband would have the following
alternatives available such as (i) he has to control his carnal desires for the rest of his life.(ii)
he may divorce hisill wife and marry to another woman to satisfy his carnal needs at the time
of life when the sick wifeis in great need of the love and care of her husband (iii) he may
compromise with the situation by living his life with his ill wife but keep secret illegal
relations with other woman to satisfy his carnal desires.*”® From Islamic perspective it is
evident that the first option isin contradiction with human nature. 1slam recognizes fulfillment
of carnal desires and ask for legitimate measures for their fulfillment like entering into marital
relations. The second option is simply less empathetic especially when there is alove between
the two partners. Moreover, divorce is described by Prophet Muhammad ( ) as the
“permitted thing which is hated most by Allah swt”. The third option is basically against the
teachings of Islamic that prohibit the carnal relations between a man and woman in any form
without entering into marital contract. 1slamic teachings are against immorality as well as

against divorce. Divorce is discouraged unless no other healthier option is available.

“"®polygamy in Islam, Jamal Badawi http://www.irfi.org/articles/articles 251_300/polygamy _in_islamic_law
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Polygamy in this regard, offers a better option, which is in coherence with human nature, and
provide a way to mantan a pure and legitimate carnal relationships in life. In
abovementioned scenarios the polygamy would be a preferred choice but also an optional
choice and not compulsory. It is obligatory upon a husband to treat his wife justly and fairly.
Obligation regarding just and fair treatment of husband towards his wife applied to the
provision of dwelling place, food, attire and kind conduct of husband for which the husband
is fully accountable. If a person is not confident of being able to deal his wives fairly and
justly the Holy The Qur’an says: “then (marry) only one” .*"*

This verse, when studied with another verse of the The Qur’an provides some deterrence

towards plural marriages. That verse plainly provides that:
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“ye are never ableto befair and just As between women, Even if it isyour ardent desire: but

turn not away (from a woman) altogether, so Asto leave Her (asit were) hanging (in the air).
if ye cometo a friendly understanding, and practise self- restraint,...”.

The obligation of just and fair treatment discourages the notion that a man can “own as many
as he pleases”. Such obligation rules out the idea of a “secondary wife” as all wives have
equal rank and they have similar rights and entitlements over their husband. It also suggests
that according to the teaching of Islamic law when the husband fails to treat his wives fairly
and equally any wife may demand divorce from husband.Therefore Islam has given right to
wife if her husband doesnot provide her due maintence she can approarch court for justice for
her self and for her children. This is how shariah protects the interests of wife in due respect

and justice. If the provsion is not in accordance to the socia requiremnts shariah alows wife

to take separation through court.

4" surah An-Nisa 4: 3
47 surah An-Nisa 4: 129
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4.5 L egal obligations on wiferegarding I ddah (waiting period)
Shar’iah has specified a prescribed waiting period for the woman after divorce from the
husband and after the husband’s death during which she cannot marry any other man. There
are of three kinds of waiting period:
1. Waiting period by calculation of menstruation
A mature woman whose marriage has been dissolve after the consummation of her marriage,
she has to wait three monthly courses for the expiration of her waiting period.

“Divorced women shall wait concerning the;mselves for three monthly periods™
If the woman is not pregnant and her menstrual cycles are going on, then she will spend three
periods of menses as waiting period after the period of cleanliness in which she was divorced.
If, contrary to the preferred method of Islamic tradition, she has been divorced in a period of
menses, then she will have to spend three periods of menses other than that.this is the opinion
of imam Abd Abi Hanifah and imam Ahmad that ‘qur’ means menstruation*””.According to
Al-Shafi‘T and Maliki jurists the word qur means tuhr means post menstrua purity. The
divorced wife has to wait three periods of purity. Thus the wife has to complete three periods
of purity accordingly, then sheis allowed to enter into another contract of marriage. *’®
2. Waiting period by calculation of months
This waiting period differs for different capacities of wives. If the divorced wife is of
immature age because her menses have not started, or her menstrua cycle has stopped

because of old age, then her waiting period is three months. The Qur’an concerning these

women says:

“® Surah Al-Bagara 2; 228
“""Badai Sanai. Imam Kasani. Vol 3, p. 193.
4”8 Mughni Al-Muhtgj. Vol. 3, p. 385.
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“such of your women As have passed the age of monthly courses, for them the prescribed
period, if ye have any doubts, is three Months, and for those who have no courses (it isthe
same)”’.

If the divorce was carried out on the first day of a lunar month, then three months’ waiting
period will be spent according to the lunar calendar. If the divorce has been carried out at any
other time of the lunar month, then the waiting period will be ninty days. The second

category consists of widow whose waiting period is four months and ten days. The Qur’an

says:
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“if any of you die and Ieave widows behind, They shall wait concer ning themsel ves four
months and ten days”

There is two opinions regarding pregnant widow on the issue of observing waiting period.
According to ibn Abbas the widow should observe her iddah four months and ten days or
until the delivery of her child, whichever is longer but according to ibn Masud the period of
iddah for the widow will continuous till delivery of her child.
2. Waiting period by delivery of child
When the wife is pregnant at the time of dissolution of her marriage, then her waiting period
will be terminated with the delivery of her baby. Allah saysin the The Qur’an:

P e il 5 e ins yuuu{o},

“and if They carry (life In their wombs), then spend (your substance) on them until They
deliver their burden”

" gurah At-Talag 65:4
8 gyrah al-Bagara 2:234
8! Surah At Talag65:6
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Divorced woman who has not got together with her husband in solitude does not need to
spend any waiting period for the divorce. Technically it refers to the prescribed waiting period
awife must observe after the dissolution of her marriage by divorce, death of her husband or
any other form of separation under Islamic law. She is required to observe this period before
she can marry again. This period is called waiting period (Iddah)*®. This period is observe by
wife after divorce or after husband’s death. Waiting period is an expression of grief and
sorrow upon separation from her husband or mourning her husband’s death. Secondly, the
major objective is to ascertain that there is no seminal fluid in the woman’s uterus from her
former husband. So if she now remarries, there is no fear of mix up of lineage of the to-be-
born and of confusion in determining the father of this baby. Thirdly, in case of irrevocable
divorce, it provides husband to revoke his divorce and take his wife back into wedlock.*®
4.5.1 Shar’iah rulings on I ddah of missing person’s wife

Muslim jurists are divided into two groups regarding the separation of missing husband when
his whereabouts are not known and wife. Imam Abl Abl Hanifah and Imam Al-Shafi‘T has
the view that the wife would not allowed to remarry until the death of contemporaries of the
missing peson. Hakim ibn Utaibah has narrated that if husband of the wife is missing person
she cannot remarry till he comes back or dies”*®*. Imam malik has the view that the wife
should wait for four years after she contacts the cout, gadi invalids her marriage contract ,

485

after spending the time of iddah of death she will be allowed to remarry™>. According to some

jurists the verdict on divorce is based on the preemption of dead husband and they declared

“8Code of Muslim Personal Law . justice tanzeel ur Rahman. vol. 1. P. 681.
“8A1-Figh al-Islami. Wahbah Zuhaily.vol. 7. P. 627.

“BAl-Muhallah. 1bn Hazm. (Eygpt 1356). VVol. 10 p. 134.
“®Al-Mudawwannah al-kubra. Sahhuh. (Eygpt: 1324).vol 2, p. 92.
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divorce as revocable (rgi'i) divorce.*®® Two situations are there to take place: First is if the
missing husband come during iddah period, and

the second is that if missing husband returned after iddah period.

Therefore, in first situation if the missing husband returns during the Iddah period, he can
resume marriage with his wife without any formalities. However, if he return after the expiry
of the Iddah period it is necessary to differentiate between two situations. “If the wife is till
single the new marriage contract is established for the resumption of marriage. If wife has
married to another person then the second marriage contract is valid whether it is
consummated or not, and the missing husband’s return does not has any effect on it”.**" In the
light of one juristic viewthe divorce that is established on the affirmationof assumed death of
husband is irrevocable like the actual death of the husband.***The affirmation of the death of
the person is merely based on an assumption that the missing person is presumed to be
deceased.However, if the husband reappeared after he is assumed to be deceased such
assumption would be proved wrong and the related affirmation would aso become invalid. In
such situation, the divorce declared on the basis of this assumption would also become null
and void. Afterwards a husband and wife can resume their marriage irrespective of the fact
that thereappearanceof the husband was during or after the period of 1ddah.**In this regard, it
IS pertinent to mention that if the reappearance of the missing husband is after the marriage of
wife to another man then such second marriage of wife would be considered as valid but in

three situations.*® These are:

“80K itabAl-Mubsut. Al-Sarkhasi, vol. 11, p. 38.
“87 Al-Modawwanah Al-Kubra. Malik Ibn Anas A1-Ashbahi, voll. 2, pp. 91-93
“88yitab al Mubsut. Imam Al-Sarkhasi, op. cit., vol. 11, p. 37
489 | p:
Ibid
“Okitab al Mubsut., vol. 11, p. 37
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(1) If the second marriage has not been consummated;***
(2) If the second marriage has alegal defect that makesit invalid and void
(3) If the second husband was aware, before getting married, that the missing person was
alive, as this knowledge constitutes a sufficient ground to make his marriage null and void .
The second and third conditions are more likely to belong to the genera rules and principle of
the marriage contract annulment*®2. Therefore, in the situation of missing husband during war
or some other disaster the wife has the legal capacity to redefine her marriage contract after
observing her iddah period.
45.2 Rightsof wifeduring lddah (waiting period)
Till the completion of this period, she can neither remarry nor leave her present house to visit
some other place. The permission to mourn for four months and ten days is applicable only to
the husband’s death. During waiting period of revocable divorce, husband has legal right to
take his wife back without any consent. It is called ruju. The Qur’an says:
oy 5010 843 3 a3 ST

. “and their husbands have the better right to take them back In that period”
Husband has right to continue conjugal relations with his wife without her consent after the
pronouncement of one or two divorces.***In case of revocable divorce, on the death of either
spouse, during waiting period, the surviving spouse shal inherit from the other. A wife is
entitled to maintenance from her husband in a valid marriage in case of revocable divorce as

discussed earlier. This is because for certain purposes she retains the status of being his wife

“IAl-Modawwanah Al-Kubra, vol. 2, p. 91
“Zibid., p. 178.

“% Surah Al-Bagaarh 2:228

9 Al-Figh al-islami. Zuhayli. Vol. 7, p. 627
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and the husband is entitled to reinstate the marriage relationship with his wife in specific
period.

Muslim jurists differ about giving maintenance in case of irrevocable divorce. Hanafi jurists
aurgued that woman is entitled to house and maintenance. Al-Shafi‘t and Maliki observed
that woman is entitled to dwelling only. Al-Shafi‘T jurists considered that woman is entitled
to maintenance in case of pregnancy. In case she voluntarily leaves her home, then
maintenance is not a responsibility on husband. According to Shari’ah, a divorcee or widow
who observes her waiting period is required to stay in the home and not leaving during day or

night. A widow can leave during day time but should not spend her night in other home.

4.6 Restricted woman capacity as Wife: An evalution

The effect of the various limitations on a woman’s marital capacities, the proscription on her
movement, the requirement for sexual availability and sexua exclusivity fashion a set of
criteriathat apply only to women when they are wives. Restrictions in marriage on wife in the
following situations: Religious restriction:

1. Congregationa prayer.

2. Thewife does not fast supererogatory fasts without his permission.

3. Thewife does not charity without his permission from his money.

4. Intermsfor leaving the home, for her travel and for pilgrimage without his permission and

consent*®,

“%ghih Al-Bukhari Book 67 Book of Marriage, Chapter: 87. Hadith 129. Vol V1.
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Restrictions on a woman’s sociality includes:

1. Husband may not restrict interaction with certain members of her family but her
confinement in the home alows him the capacity to decide who she may receive in the
home,*®°

2. Husband is assumed to have the capacity to impose a punishment upon his wife but

required to maintain the limits of safety.*®”

3. A wife does not participate in battle without the permission of her husband*®
4. Husband may control her financial transaction.
The capacity for control over another independent adults’ sociality, mobility, exercise of
religious obligation and sexuality applies uniquely to husbands over wives. Narrated Abu
Huraira: Allah's Messenger () said,
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“It is not lawful for alady to fast (Nawafil) without the permission of her husband when heis
at home; and she should not alow anyone to enter his house except with his permission; and if
she spends of his wealth (on charitable purposes) without being ordered by him, he will get
half of the reward.”**°
The contract in marriage through which it is established that the wife’s confinement in the
marital home so to be available to the husband. Her availability may earn her maintenance and
her absence may cause her to lose maintenance® but his failure to pay maintenance does not
result in her capacity to claim maintenance, borrow against his liability to her or to terminate

the contract except through a court. The Hedaya explains that legally maintenance is akind of

gift or grant and not counter value by husband for confinment of wife in home. It is not

“®Ipid., 87. .

“7pid., vol. 2,p. 243

“% |bid. p. 293

*9gahih Al-Bukhari Book 67 Book of Marriage, Chapter: 87 A woman should not allow anyone to enter the
house except husband's consent. Hadith 129. Vol VI.

%0 A|-Hedaya.p. 87.
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obligatory upon husband and would be paid only when settled or adjudicated by a prevailing
system. °* This explains the possibility that marriage functions as full legal capacity for a
husband and a legal incapacity for woman being awife. The incapacity demise from the effect
of kuhl’ on wife’s ahliyyaht al- ada (legal capacity to act), is apparent in the Shar’iahthat
determine how a wife may exit from marriage contract. The rulings on divorce (talaq), which
form the most substantive aspect of laws on divorce (dissolution of marriage divorce is
exercised naturally by husband) through delegation by wives.**

4.6.1 Grade of man over woman

Wadud states that the words gawwamunaala are usually misinterpreted to means men are
incharge of women. First of all the giwamah here is dependent on satisfying two conditions:
(1) what Allah has preferred (faddala) some over others, and

(2) what they (men) spend of their property to support women.

The first condition is usualy misinterpreted as: Allah preferred men over women; however,
Allah states in this verse: ‘some over others’ meaning, some women over other men, some
men over other women, some men over other men, and some men over other men. This verse
does not mean ‘they (masculine plural) are preferred over them (feminine plural)”*® Keeping
thisin view, it is not possible to deduce that the status of women has been reduced by making
them dependent on men in the matter of her expenses. There is no value judgement being
made here. Thisis no more than afunctional distribution of duties, except that, the interacting

precedence between duties, which exists elsewhere, exists here too. In short, the two reasons

Y hid., Al-Hedaya. p. 89
2A|-Hidaya. al-Marghinant vol. 1, Book of divorce. p. 167
*3Quran and Woman. Amina Wadud. (Oxford: Oxford University Press) 1999.
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show that the precedence of men does not lower the status of women.** Muslim scholars have
interpreted that Allah has made men trustees of women and on the other hand, women are
supposed to be obedient of men and need to guard themselves. However, there is a confusion
exists in this context among the Islamic scholars those who have interpreted it in a way that
caused a controversy owing to their approaches. Muslim and even western have asserted that
men are declared superior to women. However, looking closely the commands of Shari’ah it
can be safely stated that there is no superiority of men over women. As man and women, carry
different responsibilities towards one another and life. Moreover, in true sense it was provided
that men and women are not identical but different. Some men and women are granted and
enjoy what other men and women do not have. If men are declared better trustees it does not
mean that men are better than women and women are not capable of it or good in that but it is
only divine division of rights and duties. Women are granted certain rights towards men
which are the duties of men to perform and men have certain rights towards women which
arethe corresponding duties that women need to perform. These division of rights and dutiesis
in no sense a matter of superiority but only a matter of division of equally significant rights
and duties. In the light of commands of The Qur’an and Sunnah it can be stated that men are
asked to treat woman with kindness and provide her the necessities of life. It shows that a man
needs to perform his duty of providing maintenance to wife with a kind and open heart
without inflicting any mental and physical injury upon her. As it is a unanimous agreement
among jurists of 1slamic law in the light of The Qur’an and Sunnah that a woman has a right
to be maintained by her husband whether the wife is able to maintained herself or not or sheis

aMuslim or not. Maintenance includes the undisputed right of woman that includes provision

Ma’ariful Qur’an. trans. Maulana Mufti Muhammad Shafi (trans.Maulana Mufti Tagi Usmani (Karachi:
Maktaba-e-Darul-*Uloom) 2011. Vol. 2, p. 418
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of living, clothing, food and care in daily life. The rule of maintenance must be observed in an
equitable and moderate manner while considering all the related facts. For instance a man
must maintained his wife in accordance with his financial means and a woman must expect
from a man in accordance with their evident life pattern. However maintenance must be
enough to an extent that must ensure the comfort and privacy of wife in personal as well as
socid life.
4.6.2 An nashuzand violence against wife
Islamic teachings command all the Muslim men to consider their moral duty to address and
manage their affairs with their wives in kind and equitable manner. Especially at the event
when men have more than one wives each wife has right to be treated by her husband equally
and while considering carefully the matters relating to her emotional well-being and security.
A wife must not be subject to antipathy or dislike from her husband that may create
commotion or mental disturbance in her married life. She must be granted full freedom to live
her life within the boundaries set by divine authority. If husband has failed to perform her
duties towards wife or he is not providing her the love and affection she deserves as wife, a
wife has may get freedom from such marital relationship. She has a right to do so and such
right is provided to her under shariah after which she may start her new life the way she
desires.

«OAT Lgha () WA ke o S () Aina Gae S5 Yy
“Messenger of Allah also said A believing man should never hate a believing woman. If he
dislikes one of her characteristics, he will be pleased with another of her characteristics.”**
In Shari’ah where there are rights there are corresponding duties. In marital relationship wife

enjoys certain rights and there are corresponding duties upon wife as well. Such as wife is

under duty to make her contribution in the marriage in the best possible manner to not only

5%gghih Al Muslim Hadith 7741.
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make the life of husband comfortable but also to make marriage successful. She should not
commit an act that may result in any kind of injury to her husband such as social, financial or
reputational injury. As while expanding the righteous people it was mentioned that while
praying to Allah it is asked that O’ Allah grant us the wives and children those who would

bring comfort and happiness to our lives and pious examples for others.

P

31-;",_%.454 }3 :.A,jjoT) BLAJ‘JU.A}J?LA‘J J)Jaa.é JJ,M: u).eu- u’"—”ﬁ
LY L e 14

““As to those women on whose part ye fear disloyalty and ill-conduct, admonish them (first),
(Next), refuse to share their beds, (And last) beat them (lightly);”

Explaining the verse Sayyid Qutb writes: v__.J Qanitat i.e. devoutedly means that the wife

iswillingly obedient, she chooses to be obedient, she loves to be obedient, and she wishes to
succeed in being so; she doesnot obey because she is forced and obliged to do so. Because of
this Allah has describe her a devoutedly obedient rather than ssmply obedient. Thisis the one
befitting the mutual affection, love, protection and care which exists between two halves of a
single soul.”**Giving the right of custodianship to man does not mean that woman merges her
personality in man’s entity. As mentioned that according to Islahi, “woman is not to be
considered as personal property; rather she is an independent entity. The view of Idahi is
important, as there exist some societies including Muslim societies which do not give due
status to women and continue to exploit them in the name of religion. The issue got much

attention after the emancipation of woman in the Western industrialized societies. Islahi

%% syrah An-Nisa 4:34
OFj Zilal al- Qur’an. (in the Shade of the Qur’an) Sayyid Qutb. Trans. M.A. Salahi and A.A. Shamis. (UK:
The Islamic Foundation) 1999.val: 1, p. 658
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considered woman a fully independent member of society and asked man to honour this
independent status of woman”.>%

It is evident that Prophet Muhammad () never touchedhis wives with intention to hit them
although they happened to argue with the Prophet( ) and held diverse stances from the
Prophet (). The Prophet () severely admonished men who initially hit thelr wives and
afterwards proceed to have intimate relations with their wives.As narrated by Abdullah bin
Zam'aThe Prophet () said that,

ol AT 8 Lkl 28 caiall 12 4515 2R M85 Y

“None of you should flog his wife as he flogs a slave and then have sexua intercourse with
her in the last part of the day.”>®

V5 i) gl (G 1) W 3&5 et 13) Lgaskad 3 O (faile Gaal 4235 5A W) J505 U
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“l went to the Messenger of Allah () and asked him: What do you say (command) about
our wives? He replied: Give them food what you have for yourself, and clothe them by which
you clothe yourself, and do not beat them, and do not revile them.”>°
Based on such legal texts, classical and contemporary Muslim scholars view all forms of
violence against women as oppression.®™* Prohibition of oppression and injustice is premised

on and derived from the Qur’an:
""9’97 /,./9’/ PN 1P A R P -5 (7 . ,/:,‘ T I 1 ’79:"
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““ say: the things that My Lord hath indeed forbidden are: shameful deeds, whether open or
secret; sins and trespasses against truth or reason.”
Prophet Muhammad’s Hadith including his statements at the time of last sermon: “Verily,
your blood, property, and reputations are as inviolable to one another as the inviolability of

this day, this month, and this city of yours”**. In Islam the exploitation of wives is considered

as unfair and prejudice to them therefore forbidden both in form of words as well as actions.

% Tadabbar Al-Quran ,islahi. Vol 2, p. 294

*gahih Al-Bukhari, Book Marriage. Chapter: 94 The beating of women is disapproved, Hadith: 138
*1g nan Abu-Dawud, Book Marriage, Hadith: 99

> Abd al Ati, 2005.

°'2 Surah Araaf 7:33

*13 Sahih al-Bukhari. Book of Knowledge. Hadith 67.
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As any such cruelty and harsh behavior, by anyone in the family may cause physical or mental
damage to woman therefore strictly prohibited. Such attitude is against the divine way and
basic objectives of shariah that endorses and endeavor to implement in the society a
compassionateand affectionate environment to promote the human vaues and respect for
rational behavior in the social lives. IsSlamic law declares violence and force under the notion
of darar (harm) that not only include physical exploitations but also encompass within itself
various other types of mistreatments against wife. Such as husband’s omission to grant
obligatory funding, known as nafaga to his wife to manage food, lodging and clothing or to
provide such necessitiesin form to hiswife.

M o G V5 81041 V5 Al Laald Ly adle 20 L ) 0505 S o

“The Messenger of Allah never beat any of his servants, or wives, and his hand never hit
anything.”

The scholar of classical Qur'anic tafseer (exegeses) ,Ibn Jarir a-Tabari provided the rationale
behind the revelation of this verse is presented by al-Tabari who states that the once a person
slapped his wife and when she asked for relief in front of Prophet Muhammad , he asked
her to slap him back to retaliate for what her husband did to her. Allah has ordained men to
take care of their women, to provide them with all necessities, to take care of their rights as
they are in charge over them and their rights. To fulfill their obligations towards their wives
they should give their wives mahr in the form of payment and ordained to spend their wealth
and belongings over their wivesafter marriage. Men are incharge and caretakers of women;
therefore, they should fulfill this authority with full responsibility.”™ The Qur'an states very

clearly:

**gqnan 1bn Majah. Chapter 9 Good treatment of women. Hadith no. 1984
*%Jamia Al-Bayan un Taweel al-Quran. Tafseer At-Tabari . Ibe Jafar Muhammad bin Jarir At-Tabari. (Hijr
Attabah NASHER At tuzih a-Illam. )VOL.6 P. 689.
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“adivorceisonly permissible twice: after that, the parties should either hold together on
equitable terms, or separate with kindness. it is not lawful for you, (Men), to take back any of
your gifts (from your wives), except when both parties fear that They would be unable to keep
the limits ordained by Allah”.
The parties should either hold together on equitable terms or separate with kindness. It is

obligatory upon the husband to treat his wife well and to try to please her concerning matters
that Allah has made permissible “Thc Prophet emphasises on the good behaviour and said, a

believerwith thc most complete faith is thc one with best behavior. And the best of you is the

1517

onc who treats his wives with the best manners.””""specially ifsheis still young in age. On this

point, there are numerous Hadith.

Y R U Y SR L e e (L5 08
“Ayesha (r.a.) narrates the Prophet said, The best of you is the one who is best to his
family (wife) and | am the best ofyou to my family.”>

During his speech of hisfarewell pilgrimage, the Prophet () said,
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"Verily, | advise you to treat women well. They are like prisoners under your authority. You

have no rights over them other than that unless they come with a clear illicit act. If they do

that, then avoid them in their beds and beat them in a non-violent manner. Ifthey then obey

you, do not seek any means of regress against them Truly, you have rights over your wives

and your wives have rights over you. As for your rights over your wives, thcy are that they do

not allow anyone to come to your seating that you dislike and that thcy do not alow anyone

into your houses that you dislike. And their rights over you are that you treat them kindly with
respect to their clothing and food.”**

*1® gurah Al-Bagarah 2: 229

> 3ami Tirmidhi. Hadith, no. 3265.

%18 Jami Tirmidhi. Hadith. 3266. This Hadith is saheeh.

*1% gunan Ibn Majah, no. 1501. This Hadith is hasan. Shaykh al-Albani
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Ifa man has more than onc wife it is obligatory upon him to bejust and equitable to them with
respect to food, housing, clothing, spending nights with them and any other material issues.
Ifhe shows favour to one over the others, hc will be falling under the warning set out by the

Prophet in the following Hadith:

0¢¢ 3 a3l 2l 5 A 2 5 ela (DAY o LA ai (51 500 A1 08 Gy
“Whoever has two wives and shows favouritism to one ofthem will come on thc Day of
Judgment with one ofhis sides hanging down”.
The Messenger of Allah used to be just and equitable to his wives concerning material
matters, not preferring anyone ovcr thc others, however, even though. ‘A'ishah was till his
most beloved wife. However, there is no sin if he inclines to one in his heart only. This is
something that he cannot control. Thus, Allah has said: “You will never be able to do perfect
justice between wives even if ir is your ardent desire, so do not incline too much to one of
them (by giving her more of your time and provision) so as to leave the other hanging i.e.
neither divorced nor married...”>*
Sl Aled 5 S s 431 50 A80AT AL A1 08 25 (Figd agdae 8 oLl S0 28 o padle A (e LA Clad
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“The Prophet delivered a sermon then he made mention of women, and exhorted (the men)
concerning them. Then he said: 'How long will one of you whip his wife like a slave, then lie
with her at the end of the day?”°?
It is evident that Prophet Muhammad consulted women when required and considered
their standpoints in true manner. A woman named Umm Waragah was chosenas imam
regarding her domesticlife by the Prophet . Women contributed considerably to the process
of compilation of the Qur’an. A woman became prominent to have modified the influential

ruling of Caiph Umar on the matter of dowry. Furthermore, women also prayed in the

mosgues unisolated from men, have played their role in the matter of Hadith transmission,

2 gynan Ibn Majah . Hadith no. 1603. This Hadith is saheeh..
%21 surah AnNisa 4: 129
*22gnan Ibn Majah The chapters on marriage. Chapter 9 Good treatment of women. Hadith no. 1983.
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provided refuge or asylum to men, were historically involved in commercial kind of
transactions,were encouraged to acquire knowledge and further enjoyed the status of the both
learner as well as of instructor in the early period of Islam.®*Imam Abl Hanifa argues that
her access into the marriage emanates from the action that pertains solely to her person and
being an adult of sound reason she may not be constrained, yet the jurists do not apply a
similar reasoning to her exit from the contract. At this point in the marriage the law directs
itself instead to matters of authority and control over the bond of marriage which it constructs
as a male prerogative. These restrictions does not arise out of the theoretical matters of lega
capacity, namely, sufficiency in body and sufficiency in reason, yet they constitute a

significant impediment on a woman’s legal capacity.

4.7 Conclusion of the Chapter

Islamic law discuss rights and responsibilities of human beings in family, especially being the
subject of Islamic family law, it explicitly define the rights and responsibilities of woman as
wife. The Qur’an discusses the role of wife as equally responsible as husband. Therefore, it
has defined the rights over one another. For the social requirement, husband has given a
superior degree because he is the custodian of the family who mandatory provide his wife and
children maintenance, dwelling and safeguard their interests. At the same time woman is
responsible for his gratification to keep him away from adopting illegal measures for his
satisfaction, upbringing of his children according to Shar’iah principles and safeguard his
secrets of private and personal life. Shar’iah has given Legal Capacity of woman regarding
ownership of maintenance and dwelling during her marriage contract and during her waiting

period (iddah) from her husband. Husband is liable to provide her according to his social

%% Zilal Al-Quran . Sayyid Qutb's Tafsir.
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status and provisions. In case of Nashuz disrespect of the relation from wife, she may not be
entitled to maintenance from husband. Shar’iah grants wife legal capacity to own dower and
maintenance and in case of failure in provision of maintenance by husband in any situation,
woman has right to request the court to order accordingly. Shar’iah has not prohibited to have
multiple wives limited upto four but with some conditions in favor of interest of wife. The
very impressive condition mentioned in Qur’an is ‘justice’ amongst wives. In case husnad is
repugnant to fulfills the conditions, he is restricted by the Shar’iah to have one wife only.
Islamic Law is rational and according to the nature of human beings. It doesnot restrict
Muslim woman to remarry after divorce or after the death of her husband. Shar’iah has
assigned Lega requirements of iddah for women, and restrict her as subject of the Islamic
Family Law for a specific time period to determine whether the woman is pregnant or console
her for her grief. During iddah waiting period, she is privilidge to stay in her husband’s home
and he has to provide her maintenance during waiting period, and in case the woman is
pragnant till the delivery of child, she is entitled to take maintenance from her husband.
Therefore Shari’ah has granted her legal capacity to accure her rights and demands from her
husband during waiting period. Finaly, as husband and wife, there are certain reposnsibilties
on both spouses during marriage and amongst them Allah swt ordain both to do respect to one
another sentiments and in case of responsibilities and legal obligations on woman regarding
marriage, woman is treated with equality in Shari’ah has husband. In any situation , if the
wife is disloyal to husband, the very last step before divorce is suggested by lawgiver is to
punish her slightly. This concept of Nushuz is misinterpretative by muslim jurists as well as
femininst on the opinion of these jurists. This concept is mixed and wrong interprested with

the term of Qawwam, socia grade of husband as provider of the family. The bond of marriage
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is owned by a husband; it entalls exclusive sexua access, control over her domicile and
mobility and finally over her exit from the contract making the lega subject ‘wife’ a
particularly proscribed, if not significantly interdicted, legal subject while she continues to
have legal capacity over her property, her legal capacity over her personal marital state which
is curtailed and the impediment being a ‘wife’ in the nature of the marriage contract.
Therefore, it is significant that husband and wife as equa subject in front of Shari’ah.
Husband is responsible of the wife’s maintenanace, gratification and every comfort and same
as Shar’iah expected from the wife and incase of failure to maintance marital relation on these
grounds, as the final resort, it give legal capacity to both spouses for dissolution of marriage

contract, to spend their relation with respect and kindness to relaease from the marital relation.
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Chapter 5:

WOMAN'’S LEGAL CAPACITY REGARDING DISSOLUTION OF MARRIAGE IN
ISLAMIC FAMILY LAW

5.1 Introduction of the Chapter
Marriage is highly respectable ingtitution in Islam and dealt in good detail in both the Qur'an
and the Sunnah of the Prophet Muhammad ( ) as discussed above in chapter 2. Islam
considers marriage a significant association with certain precise rights and duties assigned to
each spouse. A marriage in Islamic Law is a kind of a social contract between two
independent individuals with complete legal capacity. Even though Islam greatly emphasized
the significance and preservation of marriage however 1slam does not exclude the possibility
of dissolution of marriage of couples who failed to maintain their healthy relationship but
only as alast resort. The doctrine of divorce is considered by Islam as the most undesirable
act among the all the permissible actions. When the husband and wife could not accomplish
the key objectives of marriage, then Islam grants them a right and capacity to bring their
marital contract to an end. In the matter of divorce, Qur'an indicates in its multiple verses that
initially divorce must be prevented to happen as far as possible by placing arbitration and
taking certain measures of mediation in this regard. However, when in this relationship there
is no option left behind but divorce in such inevitable situation 1slam endeavors to protect the
interests of woman and makes the life of the divorced woman as easy as possible by being

kind upon her.

This chapter discusses the ways of dissolution of marriage in the context of Islamic teachings
and women legal capacity in dissolution of marriage contract. It also analyse the juristic

opinion regarding woman legal capacity in this regard. The scope of this chapter cannot cover
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all the conceivable grounds for divorce however it seeks to address the basic requirements for
dissolution of marriage contract and legal capacity of women in this regard.

5.2 Dissolution of marriage contract in Shar’iah

Divorce was present in pre-Islamic era but Islam has made the event of divorce far more
favorable to spouses then pre-Islamic era. In Shar’iah the marital contract might be ended in
three possible manners: firstly, the death of any of the spouses; secondly, by action of the
husband or the wife or both of them and thirdly, by the process of law or by court. Different
types of divorce are mentioned below.

1. Divorce by aMuslim Man (Talaq)

2. Divorce by Muslim Woman (Khul) and

3. Divorce by degree of court (Fashk).

A husband and wife are advised to attempt for reconciliation during misunderstanding in their
relationship and after divorce during the waiting period a husband and wife are also permitted
to endeavor resolution of their dispute as divorce is a disliked act in the eyes of Allah swit.
Narrated Muharib the Prophet ( ) said:

« 3 (e 4l it G 21 QAT Loy

“Allah did not make anything lawful more abominable to Him than divorce”>?*

Dependent on the certain circumstances, divorce might be divided into different categories
such as (i) obligatory (ii) highly recommended or aimost obligatory (iii) forbidden (iv)
strongly undesirable or almost forbidden and (v) lawful or permitted. Each of these
categories and their surrounding conditions are well-established in Islamic law. However, in
Islam husbands are explicitly provided not to bring their wives back to them to take unfair

benefit or to harm their interests. The The Qur’an emphasizes

%24 qunan Abi Dawud. Book of Divorce Chapter: Regarding The Disliked Nature Of divorce Hadith 2172
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Divorce in the literal term refers to the right of husband to give divorce to his wife. Man can
divorce his wife and dissolve marriage contract by announcement. According to Islamic Law,
wife’s dower is not returned to husband due to separation between the spouses. Whatever a
wife received as dower (Mahr) or is given before and during the course of the marriage
remains her property if the marriage ends. The Qur’an says:

26 54 1, 6 D3 S0 da) 255055 C,)\_)Lc_—_u C;ja‘:\wn ‘.Ja,n o
It precludes a man from taking anygain of women’s belongmgs wealth or property through a
marital relation. Moreover, when divorce occurs the property of husband is divided in
accordance with the terms of their marital contract.
Syed Ameer Ali stated that the permission of divorce in the Qur’an gives sanction to the
ancient customs of the time should be considered in the light of Allah’s commandments by
keeping in mind how intimately law and religion are linked in the Islamic system, it would be
convenient to comprehend the bearing of hiswords in the matter of divorce.*’
A wifeis alowed if sheisin need of, to take financia care and maintenance from her former
husband. In Islam there are specific provisions at the event of dissolution of marriage

considering the particular circumstances such as when divorce occurs prior to consummation

of marital relation and prior to or after the dower is fixed.

% gurah Al-Bagarah 2:231.
%6 gyrah An-Nisa 4:20
*2"Muhammaden Law. Syed Amir Ali (Lahore: Law publishing Company) 1979. P. 18
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“There is no sin on you, if You divorce women while yet You have not touch them, nor
appointed unto them their Mahr but bestow on them, the rich according to his means, and the
poor according to his means, a gift of reasonable amount is a duty on the doers of good”’.

The property and belongings of woman are not shared at the event of a divorce. A woman’s
earnings or whatever is granted to her at or during the marital relationshipremains with her as
her own property at the time of dissolution of marriage.

During the pronouncement of divorce, Qur’an gives instruction to woman to wait for three
months and she is not supposed to leave her home. The base of thisrule isto identify whether
the wife was pregnant before she re-married, therefore the father of the unborn child could be
determined. This principle ensures the child’s identity and lineage can be accurately
ascertained. It is a genera perception that Muslim men has an undue advantage over wife as
man has right to dissolve marriage contract but it is important to understand the Shari’ah
rulings that right of divorce only favors a man is a not correct, wife can divorce to her
husband and wife has certain rights towards husband at the time of divorce.

5.3. Legal authority to dissolution of marriage
The word talag literally means to “snap off” or to separate. In principle, it is defined as:
“termination with explicit or implied words by the husband the bond created by marriage

contract”>?. It is also defined as “dissolution of a marriage or the annulment of its legality by

the certain words”. >*° The Qur’an defines divorce as

%8 gurah Al-Bagarah 2:236
*®Fath al-Qadir, 1bn Humam, vol 3, p. 22
% Al-Bahr al-Raig. Ibn Nujaym Vol 3, p. 21
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“O Prophet! when You divorce women, divorce them at their 'lddah, and count their 'lddah.

and fear Allah Your Lord, and turn them not out of their homes, nor shall they leave, except In
case they are guilty of some open illegal sexual intercourse.”

A number of ways dissolves marriage contract, when the husband dissolves it by express or

implied words used for the purpose of dissolution of marriage contract, in Islamic law the

husband calls this Talaqg (divorce) through repudiation. Another way is that the wife this is

termed as Khul’ in Islamic law seeks the separation. Lastly, dissolution comes into effect by

the degree of the court. Such dissolution is termed as faskh. Shar’iah has given legal capacity

for dissolution of marriage contract to muslim man to give divorce through Talaq and woman

to exercise her capacity through Talaqg e Tafweez, Khul’ and Mubarat.

5.4. Divor ce (Talag) by husband and Divorced woman’s legal capacity

5.4.1 Capacity of Husband for dissolution of marriage contract

According to the Shari’ah, the definition of dissolution of marriage contract is “the
dissolution of a valid marriage contract forthwith or at a later date by the husband, his agent,
or hiswife duly authorized by him to do so, using the word talaq or a derivative or a synonym
thereof.” A person who is pronouncing divorve needs to be an adult (baligh), sane (aqil),
independent from any coercion, have complete clearity and hold good intentions (gasid) at the
time of declaring divorce for the divorce or the dissolution of the marital contract to be valid

and effective. Moreover, awitness if any needs be reliable and of good character.>** A divorce

3! qurah At Talaq 65:1
%% The Rights of women in Islam. An Authentic Approach. HaifaaA. Jawad.(United States of America 1998 ST.
MARTIN’S PRESS)p.78
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is considered valid only when it fulfills the following conditions relating to the legal capacity
of repudiating husband:
1. The husband must possess legal capacity to pronounce divorce, i.e. he should be adult and
sane. Thus a divorce pronounced by the insane or lunatic or by the minor is not effective even
if the minor is approaching age of puberty>*.

il Gl o JRELAN 5 I N B » «3Ma ISR Y5 ¢ siadd Gails
“every divorce is valid and effective except the divorce by a minor and insane”.>**
2. Repudiation should be with his free will and not by compulsion. A divorce given under
coercion or duressis not effective. Thisis mgority view. Hanafi jurists hold thus as adivorce
is effective by jest and joke, it is , likewise effective under coererion. In both cases the
repudiating person does not have intention to divorce his wife. They argue that though
coercion suppress his intention yet he had an option not to pronounce it.”>%®
3. While pronouncing divorce he should not be instate of intoxication. The mgjority is of the
view that a divorce under influence of liquor is not effective if it is involuntary intoxication.
But if it is voluntary or self-induced, then the divorce in such state will be effective. The
hanbali jurists disagree with this point of view. In their view that the divorce pronounced
under intoxication is not effective regardless of whether it is self induced or otherwise. %
4. A divorce by way of jokeis effective. >’
5. The divorce pronounced by Safih (weak of intellect) is effective because he is prevented
only from transactions and not from pronouncing divorce. A Safih is a person who doesnot

possess sound judgment. >3

**Hedaya.lmam Marghinani. vol 2, p. 337.

***Sahih Bukhari. book of divorce Hadith5269

% Eath alQadir, 1bn Humam vol 3, p. 39.

%A|-Umm, Shafi. vol 5, p 234, Badai Sanai, Kasani,p 159.
3’Sunan 1bn Dawud. Book of Divorce. Hadith 2194.
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6. A divorce by a person on deathbed is effective, but if a person on deathbed gives an
irrevocable divorce, the wife is entitled for inherence as long as she is in her iddah. The
rationale behind thisis presumed that he has divorced her to deprive her from inheritance.>*

7. A divorce pronounced in state of anger is also effective.>®

8. A physical or Menta Defect in Either Party

There is a difference of opinion among the Islamic jurists regarding the availability of the
option of divorce to husband or wife on the basis of any shortcoming or flaw in the opposite
partner. As Zahiris School of thought has restricted divorce on the basis of either physical or
mental deficiency in husband or wife. As provided by Al-Zahiri “No marriage shall be
nullified onceit isduly celebrated, by any leprosy, insanity, nor any other defect on the part of
the wife, nor by impotence nor by a vaginal defect, nor by any defect whatsoever”>*. On the
other hand ibn Qayyim al Jouzia, the Hanbali jurist provides that any deficiency in any either
husband or wife entitles the other to file a divorce petition as they entered into marital contract
while assuming that their future partner is clear of all deficiencies that may result in future
divorce. Thisis presumed by parties impliedly and must be understood in the relevant culture
and result in divorce. However, if not understood and happened by itself then on this basis
divorce can be obtained by initiating legal proceedings. It is not provided in clear manner that
what kind of deficiencies may become the basis of divorce but only provide that any
deficiency that may result in partnersin any kind of ill feeling or antipathy to an extent that it
would not be possible for them to live a happy life together. Imam Abl Abu Hanifah is of

the opinion that a court cannot order divorce on the basis of any deficiency in wife as husband

%% Asdiscussed in chapter 3 under impediments of the legal capacity.
*¥Bidayat al-Mujtahid, Ibn Rushd vol 2. P. 82-83.

*OAl-Mughni, vol 8, pp. 267-268.

>*! Al-Muhalla, al-Zahiri, (Th e Decorated Book),Cairo. vol. 7. p. 109
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aways has right to divorce her however, he provides that the court may order divorce if the
husband has any kind of deficiency that wife fails to cope with in married life. In this regard
Imam Abl Abu Hanifah and his pupil Imam Y usuf provides certain types of deficienciesin
husband that may cause harm to wife and she may ask for divorce. Such deficiencies include
impotency, mutilation and castration as these can be seriously damaging for psychological,
physical and social comfort of woman in life. In such situation, a husband can free her to be
independent but if the husband is not inclined to do so and wife had no advance knowledge of
such deficiency, she may get divorce by applying for it to court. The court has power to
dissolve the marriage in this scenario. Imam Muhammad has included two other deficiencies
in this list that might be basis of such divorce and that are leprosy and insanity. Imam Abd
Abl Hantfah , Imam Y usuf and Imam Muhammad clearly provide that divorce on the basis of
these deficiencies can only be secured by wife when it is proved that she had no knowledge of
such deficiencies prior to entering into marital contract and when proved she would be
granted divorce immediately. Maliki, Al-Shafi‘T ‘T and Hanbali schools of thoughts permitted
divorce on the basis of these deficiencies to both man and woman. Maliki provides that
divorce can only be irrevocable. However, if the wife remains silent on the issue of husband’s
defect it would be considered her implied acceptance of the deficiency of her husband and she

further has no right to go to the court to obtain divorce.

Furthermore in situation of insanity of husband it was provided that divorce would not be
granted at least for a year to confirm the mental condition of insanity. Imam Al Al-Shafi‘l
provides to which Imam ibn Hanble agreed that obtaining divorce on the basis of defect of
husband to be considered as annulment of marriage and not divorce because he has not given

the divorce. However, Imam ibn Hanbal does not endorse the view that silence regarding the
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deficiency should be considered as her acceptance of deficiency unless she agreed to

consummate having knowledge of such deficiency.

5.4.2 Shari’ah rulingsregarding divor ce (Talag)and triple divor ce at once

True interpretation of divorce is absolutely different from general perception of Talag. The
basis of Islamic law of divorce is the opportunity for the reconciliation. Every marriage
deserves a second chance before its dissolution. It is possible that a husband may pronounce
divorce in anger or due to any dispute among husband and wife. This is where reconciliation
isimportant.

(a) Acceptable mode of Talaq by Shariah rulings

The most approved form of divorce declared by Muslim man is Talaq ul Ahsan. In this
divorce, the husband has full legal capacity to single pronouncement of divorce to his wife

during the Tuhr period (Purity period during menstruation cycles).

After the pronouncement of divorce, wife goes for Iddat (waiting period) of three months. In
this Iddat period, the man can revoke divorce expressly or impliedly by having sexual
intercourse with his wife. According to Shari’ah witness is not obligatory and even divorce
pronounced by mistake is acceptable.

“It was narrated from 'Abdullah that he said: The Sunnah divorce is a divorce issued when
sheis pure (not menstruating) without having had intercourse with her. If she menstruates and

becomes pure again, give her another divorce, and if she menstruates and becomes pure again,

2 gurah al-Bagarah 2:229
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give her another divorce, then after that, she should wait for another menstrual cycle. (One of
the narrators) Al-A'mash said: | asked Ibrahim, and he said something similar.”>*

Talag Ahasan which is considered as the most appropriate form of divorce, husband does
have a period of three months to reconcile with his wife. After observing three month Iddat ,
woman is free to remarry®*. Talag Hasan (laudable divorce) is a type of divorce in which
husband pronounce divorce successively during three Tuhr period of wife. There must be
clear intention on the part of the husband. Husband is abstained to have sexual intercourse

with wife during Iddah period, practiced by wife during the talaqg period>*

. Similarly, in talaq
ul Hasan, husband makes three clear pronouncement of divorce at three successive Tuhr
menstruation periods. Making three pronouncements in three successive months shows that
marriage is unable to work properly. Husband does have an opportunity to revoke even before
the third pronouncement, but if chooses not to do so, this indicates his clear intention that he
does not want to continue this marriage. Both the approved form of talaq do not show any
unjustified power to Muslim Man, it only gives aright to a husband to dissolve the marriage
also for the dissolution of marriage, he is provided with the reconciliation period. Both
partners of the marriage contract have legal capacity to the dissolution of the Marriage.
Shar’iah provided legal capacity to husband with these two forms of divorce whereas
Shar’iah grants wife the right of Khul, Tafweez-e-Talaq and Mubar at.

Hanafi jurists provide that this command of Shari‘ah is applicable on a woman who has
aready consummated her marriage and is having regular periods. However, on the basis of

the Hadith of the Prophet ( ) for a woman whose marriage has not been consummated yet a

divorce can be declared while in tenure of purity as well as in tenure of menstruation. If a

5839 nan An-Nisai. Book of Divoce Chapter: The Sunnah Divorce .Hadith 3394
> Al-Hidayah. book of Divorce. Vol.1. P. 72.
>3 |bid. p. 72
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marriage has been consummated with woman who is not having periods or whose periods
have not started yet she can be divorced after the sexual interaction as she is not going to
catch pregnancy after the intercourse. In situation where the woman is pregnant while having
intercourse, divorce can be declared after intercourse as her pregnancy was established at the
time of intercourse. However in the light of Sunnah the approved method of declaring divorce
to these women is that after declaring one divorce woman should be left for completing her
waiting period of divorce and the three divorces must be declared at the interval of a month or
one menstruation period each between them.>*. According to hanabli jurists based on the
opinion of Imam Ibn Hanbal: “The approved method (i.e. the one according to the Sunnah) of
divorcing a wife marriage with whom has been consummated and who menstruates is that a
single divorce be pronounced on her in her period of purity without having had sexual
intercourse with her, and then she be left to complete her waiting-period. But if she is giver
three divorces, one each in three separate periods of purity or three divorces in one and the
same period of purity, or divorced thrice at once, or divorced during the courses, or divorced
in the period of purity during which the husband has had sexual intercourse and her being
pregnant is not known, all these would be disapproved and forbidden forms of divorce.”>

(b) Tripledivorce At Once (Talaq ul Biddah)

Triple divorce is the also known as Talaq ul Biddat. It must be noted that this form of divorce
was never approved by the Prophet ( ). Muslims always believes in the concept of

reconciliation, however Talag ul Biddah is irrevocable and hence there is no chance of

reconciliation. The entire three pronouncements are given at a single time and marriage comes

> | bid. Hedayah. val. 1, p. 73
7 |bid
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to an end without any period of Iddah. It is the reason that Triple divorce was always

condemned. It is recognized under Sunni law and under which it is considered to beasin.

S Ll 108 28 Uil 188 et LS 00 401501 3l 25 e ol ol 81 L ) U515 5l
S48 ¢ L8l T el 05y G105 A A8 LSS 028,400 G U5

“The Messenger of Allah was told about a man who had divorced his wife with three

simultaneous divorces. He stood up angrily and said: Is the Book of Allah being toyed with

While54Igam still among you? Then a man stood up and said: O Messenger of Allah, shall | kill
him”

It is disapproved form and condemned by every Muslim Jurist because the reason and time
for every decision is very important, however Triple Talaq lacks both. The triple divorce was
introduce in the time of Umar bin khatab as mentioned :
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“Ibn 'Abbas reported that the (pronouncement) of three divorces during the lifetime of Allah's
Messenger () and that of Abl Bakr and two years of the caliphate of Umar (was treated) as
one. But Umar b. Khattab said:Verily the people have begun to hasten in the matter in which
they are required to observe respite. So if we had imposed this upon them, and he imposed it
upon them”
After a single declaration of divorce and that is further followed by restraining oneself from
physical relations till the end of the period of wife’s iddah is called ‘talaq ahsan’ the
approved form of divorce. Second mode ‘talag hasan’ that results by three declarations of
divorce one during the each of three consecutive tenures of “purity’ which is interval between
menstruation and restraining oneself from sexual performance during this period. Third mode
declarations of talag one after the other in instant sequence or with little intervals during one

period of purity. Fourth one is single pronouncement of talag during the period of

menstruation of wife providing a clear sign that atalaq is fully irrevocable. The first two kinds

>*®¥gunan Nisai. Book of Divorce. Chapter (6) Three Smultaneous Divorces And A Stern Warning Against That.
Hadith: 3401.

49 Sunan an-Nasali. The Book of Divorce. Hadith3401
%0 gghih Muslim. Book of Divorce. Chapter Three Fold Divorce. Hadith. 1472
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of divorce explained above known are Sunnah these are sanctioned by the Hadith of the
Prophet Muhammad (). The Companions of the prophet () hold the opinion and practicein
complete agreement with the injunctions of the Qur’an and Sunnah of Prophet( ). According
to a narration mentioned in Muwatta: “a man came to Abdullah ibn Masud and said, | have
divorced my wife by saying | divorce you eight times. Ibn Masud said to him, What have
people told you? He replied, | have been told that | have to part absolutely from her. Ibn
Masud said, They have spoken the truth. A person who divorces as Allah has commanded,
Allah makesit clear for him, and a person who obscures himself in error, we make stay by his
error. So do not confuse yourselves and pull us into your confusion. It is as they have said.”>>*
The third and fourth kinds of divorce are known as Talag-ul-biddah. Talag-ul-biddah is a
further type of talag even though that is effective in law but is considered as irregular and
sinful. Talag-ul-biddah is accomplished and irrevocable that is ‘bain’ instantly at the event of
declaration. The ‘ahsan’ way of divorce is accomplished and becomes ‘bain’ on the
conclusion of the period of Iddah after the declaration of talag. The ‘hasan’ way of divorce is
accomplished and becomes ‘bain’ at the happening of third declaration. However, at the
occasion when marital relation is not consummated by husband and wife talaq can become
effectivein law through a single declaration of talag®?.

5.4.3 Juristic opinionsregarding divor ce on the basis of its effects

The jurists agreed that the husband divorcing his wife, with whom he has consumed the
marriage, through talag Sunnah is one who divorces her through a single pronouncement
during a period of her purity in which he has not had intercourse with her. The husband

divorcing in a period of menstruation or in a period of purity during which he had intercourse

SIMuwatta. Imam Malik. Book 29 Book of Divorce. Hadith. 1154.
2 A|-Hidayah. book of Divorce. Vol.1. p 75
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with her is not abiding by the Sunnah form of divorce. The jurists agreed unanimously agreed
about this because of the established tradition of Ibn Umar mentioned above.

The Hanafi jurists regard divorce as of three kinds: Ahsan. hasan, and bid'i. as discussed
above. But Jurists of Imam Malik discuss three kinds of divorce: Sunnah, bid'i makruh and
bid'i haram.

As explained above the Hanafi jurists provides that divorce is of three types that includes; (i)
ahsan (ii) hasan and (iii) bidi. However Maliki jurists provides three types of divorce; (i)
sunnah (ii) bidimakruh and (iii) bidi haram. In accordance to them the proper Sunnah mode of
declaring divorce is that it is declared on the woman with whom the marriage has aready
been consummated and who goes through her menstruation cycle and a first single divorce is
declared upon her during the period of her purity without having recourse to sexual interaction
or intercourse during this period and finally the wife is left alone to spend her period of iddah.
The bidimakruh is a divorce that (i) is declared while going through the tenure of purity in
which a sexua intercourse has aso been performed and (ii) more than one divorces are
declared in same tenure of purity but no sexua performance has been performed by husband
and wife (iii) three divorces are declared in different tenures of purity in the waiting time (iv)
three divorces are declared all at the same time. In addition divorce declared during the time
of menstruation is bidi haram. Imam Al-Shafi‘i provided that in the affair of divorce the
contradiction between the permitted in the light of Sunnah and unacceptable as it is against

Sunnah kinds of divorceisonly in terms of time and not in terms of number.>*

*3Ahkam al-Qur an. Imam Jassas. Vol 4. P. 235
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According to Imam Al-Shafi‘T , in the matter of divorce the difference between the approved
(i.e.. according to the Sunnah) and the reprehensible (i.e. against the Sunnah) forms of divorce
is only with regard to time and not with regard to number. >>*

Jurists of Hanafi school of law provides that divorce can be given without the presence of
witnesses at the time of communication because divorce is the acknowledged right of husband
in Islam and requires no evidence in this regard. It is required to record the divorce but
presence of witnesses is not mandatory. The jurists provide that pronouncement of divorce
can be absolute and unconditiona that is immediately effective or divorce can be contingent
subject to some condition required to be fulfilled in future. Often such condition is made

through a declaration or promise.

(a) llaand thelegal status of wife
Another form of dissolution known asila (avow of continence) is when the husband makes a
vow to abstain from his wife for four months or more. Ila is a type of divorce in which a

husband abstain himself from having sexual intercourse with his wife for the period of four

months.
de
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“for those who take an oath for abstention from their wives, a waiting for four months is
ordained.”

It is believed that if a man is able to control is sexual urges against his wife for four months,
he is entitled to have divorce with her. Jurists disagreed on the issue that marriage dissolves
automatically at the completion of four months or not. Hanafi jurists hold the opinion that on

completion of the period of vow, divorce takes place which will be irrevocable divorce (talag-

**Mughni al-Muhtaj.
%% Surah al-Bagarah 2: 226
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e-bain) and if he wants to rejoin her, he can conclude a new contract of marriage. The basis of
their opinion is the husband in abstaining from sexual intercourse, acts unjustly towards his
wife, which is her right. This is aso view point of Ali ibu Talib, Abdullah ibn Masud, ibn
Abbas, and Zayd ibn Thabit>®.

The jurists of other schools of law agreed that the divorce cannot be automatically happened.
Jurists of Al-Shafi‘T ‘T school of law hold the opinion that on the completion of the period of
vow, divorce does not take place automatically without any order of the court, but gives her
right to demand a divorce from the husband in consequence of degree by the gazi she become
repudiated by a divorce which is revocable in nature.>’

According to jurists of Maliki School of law, the husband on the expiry of the period of vow
should either have recourse to her or divorce her.>®

The Hanbali jurists also favour the opinion expressed by Al-Shafi‘T ‘T and Maliki jurists that
the divorce doesnot automatically take place with the expiry of the period of vow. It become
incumbent on the husband to pronounce a revocable (raji) divorce after the termination of

period of ila>*®

The Hanafi jurists provide that after the completion of waiting period of four
months period the divorce has become irrevocable. Mgjority of the Islamic jurists providethat
separation of husband and wife is subject to a pronouncement of divorce by the husband or
through a divorce suit filed by the wife. After which it is deemed to be a revocable divorce.

However, Maliki providesthat returning back to the marital status is dependent upon the

consummation of marriage.

**Badai Sanai, vol. 3, p. 275.

7Al-Umm. Imam A-Shafi i. vol 5. P. 287.
*8A|-Mudawwanah al-Kubra. Vol 5.p. 352.
*9Al1-Mughni. Vol. 7. Pp 318-337.
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(b) Zihar and the legal status of wife
Zihar isaword derived from zahr i.e. the back. in which “husband compares his wife with his
mother or any female in prohibited degrees”. The Qur’an contains the injunction of Zihar in

the following verse:
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“if any men among you divorce their wives by Zihar (calling them mothers), They cannot be
their mothers: none can be their mothers except those who gave them birth..”
Zihar does not amount to divorce, the jurists agreed that if a man says to his wife “you are for
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me as my mother’s back”, it amount to Zihar, and the wife is entitled to prevent her husband
from taking conjugal liberty, till he has made proper expiation and if he refuses, then the
judge can force her husband to expiate or repudiate his wife.*®* To derive the legal injunction
concerning zihar, the basis is found from the incidence took place in the era of Prophet
Muhammad for the code of law pertaining to zihar is derived from the verses of Qur’an and
judgments of the prophet  after revelation..

“Abl Salamah and Muhammad bin Abdur-Rahman (bin Thawban) narrated that Salman bin
Sakhr Al-Ansari from Banu Bayadah said that his wife was like the back of his mother to him
until Ramadan passed. After half of Ramadan had passed he had intercourse with his wife
during the night. he went to the Messenger of Allah to mention that to him. The Messenger of
Allah said to him: ‘Free a slave. He said: ‘I don't have one’. he said: ‘Then fast two

consecutive months.He said: ‘I am unable.” he said: Feed sixty needy people. He said: ‘I can

0 gyrah al-Mujadila58:2
1Badai Sanai. alKasani.Vol 3. P 359.
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not’. the Messenger of Allah said to Farwah bin Amr ‘Give him that Araq and it is a large
basket that holds fifteen or sixteen Sa to feed sixty needy people.”%

¢) Lian and legal status of wife

It is imprecation (lian) where the husband confirms under the oath that his wife has
committed the act of adultery and further that he is not the father of the child born to her and
the wifeon the other hand confirms under oath contrary to the confirmation of husband.>* The
wife’s capacity is annulled due to this action by the court and she is no more associated with
her previous husband and got talag e bain.

5.4.4 Shari’ah injunctionsregarding divor ce procedures

5.4.4.1. Divorce given on the basis of condition of woman

If the wife be a person who is not subject to the courses from extreme youth or age, her
husband be wanting to repudiate her by three divorces in the regular way, he is first to
pronounce a single sentence of divorce upon her, and at the expiration of one month another,
and in like manner athird at the expiration of the next succeeding month ; because the term of
one month corresponds with a return of the courses, as is mentioned in the Qur’an . It is here
to be observed that if the first divorce be given in the beginning of the month, the three
months from that pelt is here to be observed that if the first divorce be given in the beginning
of the month, the three months from that period are to be counted by the lunar calendar, and if
in the middle of it, by the number of days, with respect both to the completion of divorce and
of the iddah. This is the rule with Abl Hanifah .-The two disciples maintain that the second

and third months are to be invariable counted by the lunar celender®®. The authentic

*2jami* at-Tirmidhi. The Book on Divorce and Lian (13) Chapter (20) What has been related about the
atonement for Zihar. Hadith. 1200. See index seria no. 6

%8 Surah An-Nur 26:6-9

% |bid. vol 1, p. 73

229



viewpoint of Imam Ahmad bin Hanbal which is generaly agreed upon by the Hanbali Jurists
is: “if the woman is such that marriage with her has been consummated but who no longer
menstruates, or such who has not yet menstruated, or is pregnant, in her case there is neither
any difference of approved and disapproved with regard to time nor with regard to the number

of divorces pronounced”.>®

According to Jurists of Al-Shafi‘T ‘T Schoolof Law it is not permitted and forbidden to
announce divorce to a woman in marriage (i) with whom husband has consummated and who
menstruates while she is inher menstruation period or (ii) on an ovarian who might conceive
during a period of purity in which herhusband has had sexua intercourse with her and the
pregnancy of wifeis still not confirm. As for as the number of divorces is concerned whether
three divorces are announced at once or announced in the one same period of purity or
announced in distinct periods of purity they are not in any manner repugnant to the teachings
of the Sunnah of the prophet.In the matter of the woman (i) whose marriage has not yet been
consummated or, (ii) who no longer menstruates or, (iii) who has not yet menstruated or,(iv)
whose pregnancy is not yet confirmed, there is no distinctionbetween the approved and

disapproved practices of divorce >%°.

5.4.4.2 Divorce given in prescribed time
The waiting duration of a married woman is three monthly menstruation periods after the

declaration of divorce. In the light of this religious commandment the appropriate time to
declare divorce seems to be when she is not having menstruation to properly start the time of
waiting period. “you should divorce them when their waiting-period begin.”*®’ As a waiting

period could not be started from the menstruation period during which the divorce has been

*°Al-'llal wa-Ma'rifat al-Rijal, Ahmad ibn Hanbal. ( Wasi Allah ibn Muhammad Abbas ed. Beirut: Mu'assasat
al-Risala, 1983),vol: I, p. :219

8\ ughni al-Muhtaj
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declared. Moreover, this command also requires that a wife should also not be divorced in the
purity period during which the couple had a physical interaction.
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“Ibn "Umar Allah be pleased with them reported that he divorced his wife while she was in her
menses. 'Umar (Allah be pleased with him) asked Allah's Apostle () about that, and he said:
Command him to take her back until she is pure and then she enters the second menses and
then becomes pure. Then either divorce her (finally) or retain her”.

Owing tophysical interaction in that period when the divorce is declared a husband and wife
both would not be confident about whether the wife has conceived or not. As waiting period,
cannot be initiated on the assumption that there would be menstruation periods in the coming
months and calculation would be made then or on assumption that it is a waiting period of a
conceived woman. As aresult this command provides two rules at the same time: firstly, that
divorce should not be declared while during menstruation period and secondly, that divorce
might be declared either during the tenure of purity without any sexual interaction with wife
in that period or at the event when it is a known fact that woman is pregnant. The
interpretation of this verse is best explained by the Prophet ( ) himself .The details of
Abdullah bin *‘Umar ‘s divorced his wife have been reported in almost all collections of

Hadith and the same in fact are the source of the law in this connection.
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“Nafi' narrated from 'Abdullah, that he divorced his wife while she was menstruating. 'Umar
asked the Messenger of Allah  about that and said: Abdullah has divorced his wife while she
was menstruating. He said: Tell '‘Abdullah to take her back, then leave her until she becomes
pure from this menstrual period, then menstruates again, then when she becomes pure again, if
he wishes he may separate from her before having intercourse with her, or if he wishes he

585ahih Muslim. Book 18 book of Divorce Hadith 3480
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may keep her. This is the time when Allah, the Mighty and Sublime, has stated that women
may be divorced.”>®

The meaning of this verse is further explained by another Hadith. Prophet Muhammad ( )
was anger on the person who is against the way of divorced prescribed by the Shari’ah.
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Ibn 'Abbas has given this commentary of it “one should not pronounce divorce during
menstruation nor in the period of purity (tuhr) during which the husband may have had sexual
intercourse. But one should leave the wife aone till she attains purity after the course; then
one may pronounce a single divorce on her. In this case even if there is no reconciliation and
the waiting-period expires, she would be separated by the single divorce”.>"* This kind of
Rajai repudiation is common type meaning that marriage is not dissolved unless the tenure of
waiting period is finished. The husband carries the right to have the option of revoking
divorce anytime during this tenure either impliedly by again resuming the normal marital life
including having sexual interaction with his wife or by expressing it by words or in writing.
There is no need to get the consent of wife regarding it or requirement to have a fresh marital
contract or dower. Marriage would be considered as if it is in continuation without any
disruption. The command as regards to the revocable divorce is grounded on the The Qur’anic
ruling that provides: “And their husbands have the better right to take them back in that period
if they wish for reconciliation.” This may be single or double divorce. This comes just a few

lines after “And divorced women shall wait ( as regards their marriage) for three menstrual

599 nan an-Nasa'i . Bookof Divorce. Hadith.3389

*% gynan Nasai. Book of Divorce . Chapter (6) Three Simultaneous Divorces And A Stern Warning AgainstThat.
Hadith 3401.

™1 bn Kathir.
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periods.”>"?In fact divorce is revocable except that which takes place without consummation
of marriage or that which is affected at the request of wife for some consideration. Talaq raji
doesnot dissolve marriage contract completely because still the divorce wife remain wife of
the divorcing husband therefore wife is entitled to maintenance and dwelling during iddah as
discussed above. Talaq raji however does not entitled the wife to immediate payment of
dower if it is deffered either to the death of husband or pronouncement of irrevocable divorce.
However, in case husband dies, the right of inheritance from deceased is established because
of the persistence of marriage contract between the spouse.

5.4.4.3 Maintenance of the divorced woman
a. In caseof revocable divorce (talaq rajai)°"

Maintenance after revocable divorce is the responsibility of husband because she is still

considered hiswife. The verse indicates thisrule.
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b. In caseof irrevocable divorce (talaq bain)>"

After revocable divorce the jurists differ among themselves whether maintenance is legal right
of woman or not. Hanafi jurists had the opinion that the woman is permitted to receive
residence and expenses. They aurgued that divorce woman can hold the maintenance in the

words of Allah Almighty:

2 gyrah Al-Bagara2:228.

*"Talaq Raji (Revocable Divorce) Ruju means the resumption by the husband of the marital relations with wife
after the pronouncement of divorce but before the expiration of iddah without need of the new marriage
contract. Thisis the established right of a husband given by Shariah. Divorce in which the husband has right to
revoke the divorce during iddah is called talaq raji. .

™ Surah At Talaq 65:6

*"®Talaq Bain (irrevocable divorce) In this form of divorce the wife is completely separated from his husband
and it dissolve marriage contract between the parties completely. If the husband does not take her back during
iddah after one or two pronouncements of divorce then it is called talag bain as sughra, however the husband
and wife can be reunited with new marriage contract for new dower..
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Majority of the Jurists have the opinion that the above verse gives maintenance to every
woman who is divorce. The maintenance includes the right to dwelling as it is mandatory on
her by Shar’iahto stay in the house therefore the divorce woman has complete legal capacity
to receive maintenance by her ex-husband. Jurists of Hanabli school of law differ from this
opinion. They take evidence of their opinion from the tradition related to Fatima Bint Qais
whose husband gave her two divorceand Allah’s messenger () didn’t order to provide her
maintenance.>”’
Among Islamic jurists on the issue of failure to pay maintenance there is a difference of views
regarding the right of wife to demand divorce at the event of failure to provide maintenance
by husband. The difference is mainly as to whether non maintenance is a valid ground for
exercising such right of divorce. The Hanafi school of thought has a clear stance that it is not a
valid basis for demanding divorce. They further provide that it is not a valid basis whether (i)
the husband is intentionally refusing to pay or (ii) his financial state do not permit him to pay
in both situations. They based their view on the command of Allah provided in The Qur’anin
Surah at talaq 65: 7 interpreted as that men having enough resources should spend according
to their means and men having restricted financial resources should spend considering their
restricted resources. In the light of this according to Imam Abl Abl Hanifah it isfor husband
who could not provide maintenance to his wife owing to his restricted resources. However, a

husband who simply declines to provide maintenance to his wife without any fair reason and

by being unfair such unfairness in marital relations can be addressed without invoking the

%% gyrah At-Talag 65:1
*""Al-Madkhal |i Dirasat al-Figh al-1slami. Hussain Hamid. P. 49.
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provision of divorce. Such as if husband is arguing that he is not able to pay owing to
restricted income but possess a good amount of properties in such situation he can be asked to
sell his properties and to pay the maintenance from the proceeds of sale. Furthermore it is
provided that he can be sent to prison until he agrees to pay the maintenance to his wife on
regular basis. Abu  Zahrais of the same opinion as Hanafi school on the basis that there is no
express provision in The Qur’an and the Traditions of the prophet that permit divorce only on
the ground of non-provision of maintenance and clearly declares act of divorce the most
abominable action of all the permissible actions. Imam Malik, Imam Humble and Imam Al-
Shafi‘T especially Imams Malik and Humble permit wife to invoke divorce through the court
of law on the basis of failure on the part of husband to pay maintenance and husband
possesses no property. They state it on the basis of command provided in The Qur’anic al-
bagarah 231 that provides either to have the wives back on reasonable grounds or set the
wives free on reasonable grounds. However, if the husband has taken back a woman but has
failled to provide her maintenance again it would be considered that she has not been taken
back on reasonable grounds. Further this view is supported by the authentic tradition of the
prophetproviding that “there shall be no injury and no injury shall be remedied by another”
and declares it a serious injury inflicted by husband upon wife if he refuses to maintain her
and issue of her suffering must be resolved by the court. The court has power to dissolve the
marriage by ordering divorce on the basis of any deficiency on the side of husband and failure
to maintain wife would be considered serious deficiency and harm to wife and therefore

divorce can be ordered by court in such situations.>”®

8 Abu Zahra, pp. 347-354
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c- the pregnant woman whose husband give her divorce
According to verse of The Qur’an sheis entitled to maintenance till the delivery her baby. The
The Qur’an says.

[ 2
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Another group of jurists asserts that Islamic law oblige husband to pay maintenance to the
divorced wife to the divorced wife for the rest of the her life or until she gets marries someone

else. The proponents of this opinion make their basis of the following verse:
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In their opinion ‘mata’ stands for maintenance or nafaga but according to Shar’iah this debate
continuous that whether woman has not legal right to ask for maintenance after divorce or not.
It is based on the following narration.
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“Fatimah bint Qais said “My husband divorced me three times during the time of the Prophet.
So the Messenger of Allah said: There is no housing for you nor maintenance.Al-Mughirah
(one of the narrators) said: | mentioned that to Ibrahim and he said: Umar said: We do not
leave the Book of Allah and the Sunnah of our Prophet for the saying of a woman, and we do

not know if she remembered or forgot. And Umar used to give her (the divorced woman)
housing and maintenance.”

5.4.4.4 Wife’s residence during | ddah (waiting period)
In the light of The Qur’anic rule that states that women should not leave their husband houses

nor should they be pushed out of their husband houses except in situations when they have

" qurah at Talag 65: 6

% gurah al-Bagarah 2:241

¥ jami Tirmazi. Book (13) book of Divorce. Chapter (5): The woman with three divorces gets no housing or
maintenance (from the husband) Hadith: 1180.
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committed an illegal sexual intercourse surah at talaq 65:1 provided that a divorce woman has
right to spend her period of iddah at her marital home. To spend her period of Iddah while
remaining in her marital home is not only her right but also an obligation that she must
observed. During that period of iddah at her husband home sheis obliged to be obedient to her
husband that husband can claim as a right. Jurists argue that obligation of wife to stay in her
husband home is dependent upon whether the iddah is followed by separation through
contractual arrangement that includes irrevocable divorce and death. In the light of thisrule if
woman has left her husband marital home while being in iddah duration without a valid
reason she surrenders her right to be maintained after leaving the place. However, jurists
acknowledge that a valid reason for her departure from her husband marital house during the
duration of iddah is acceptable. Such as if she is facing security issues including threat to life
and property or if sheis forcefully pushed out of the marital home by the real owner of house.
In this situation during the iddah duration of a revocable divorce she has to shift into another
place of residence provided by the husband. For the rights to the wife as mention above, the
Shariah has given full capacity to wife that at the time of dissolution of marriage contract by
husband she can exercise her capacity and availe all rights given tot her by Shariah to protect
her dignity snd socidl life. Therefore muslim woman is not vulnerable in the rules of Islamic

law which has granted her full capacity to exercise her rights as being wife.

5.5. Woman'’s legal capacity for dissolution of marriage contract

According to Shari’ah wife can get herself out of the Marriage, by making an offer to her
husband with some consideration. If husband accepts the offer of the wife, he is bound to
give divorce (Talaq) to his wife. Khul is an exclusive right given to a wife to take divorce

from her husband by giving ransom. Imam Jurjani defines al-Khul as end of marriage
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contract after compensating to the husband. ***Talaq e Tafweez — It is also known as
delegated divorce, in which husband delegates his authority over divorceto giveit to hiswife
or to another person. Wife can give divorce to herself whenever she wants to dissolve the
Marriage contract. Talaq e Tafweez gives a right to woman to giver herself divorce (talag).
Interpretation of this divorce (Talaq) is quite ssmple and appropriate. Husband delegates his
power to hiswife and in his absence, if wife wants to free herself from the bond of Marriage,
she can give herself divorce (Talaq).>®

Similarly, power is delegated to any third person. If husband believes that wife is not capable

of giving divorce to herself, any third person can give divorce to wife on his behalf in his

absence. Talaq e Tafweez provides women right to give divorce to herself.

5.5.1 al-Khul’ L egitimacy according to the Qur’an and Hadith Literature

The term a-khul* means “extracting oneself”. Ibn Manzar defines khul and writes, “the root
of khul* is khal‘. The verbal noun khal* refers to the act of extraction, removal, detaching or
tearing out. In its real sense, khal* is generally associated with things or object, such as
garments”>®*. Lexicon dictionaries of Arabic languages defines, al-khul as: “to remove or put
off something you have on you or to get rid of it"*®. Here meaning al-khul, is used as that of
"put off your shoes' occurring in the following verse from Surah Taha, to instruct Syedna

Mosa (a.s.) to take off his shoes as mandatory act:

*#2Kjtab al-T*arifat . Ali b. Muhammad al-Jurjani. (Beirut: Dar al-Suroor n.d.) p.145

3 |bid. p. 149

%% jsan al-‘Arab. Ibn Manzidr M. (Beirut: Dar Sadir publishers 1955) vol 4:, pp76-77.

5 |pid. Ibn Manzur, , vol. 4, p. 179. See aso Al-Qamus al-Muhit. Majid Al-Din Fayrooz Abadi. (Beriut: dar
Al-Marifah 1978) .Val. 3, p. 24.

al-Mu’jum al-Wassit. Anis Ibrahim. (Egypt: Maktaba As-Surook Ad-Dawliyah. 1425h) p. 250
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“Verily I am Thy Lord! Therefore (in My presence) put off Thy shoes: Thou art In the sacred
valley Tuwa”

In the same manner a wife may also require al-khul from her husband when she prefer to
acquire separation from him in her marriage relation and liberate from the marriage contract,
therefore she may refurbish herself. It is here to understand the deep meanings of the word
al-khul" represent in this context the to explain the soundness in the marriage bond and
relationship between the spouses. Allah Almighty also emphasizes the strength in association
between the husband and wife that marriage cultivates by using the expression libas means
“garment”. It is to explain here in this meaning that if a woman demands al-khul from her
companion, she is in this way getting liberate of, or out of, the marriage bond. This is a
symbolic impression of liberate from marriage relationship somewhat not tangible or
substantial. In real interpretation the word khul is derived from a word: al-khal. khal'a is
“when one takes off his clothes”.*®” According to Alauddin Masud al-Kasani, who refers to

two Qura’nic verses, i.e., the meanings: “We shall have removed all ill feeling from their

1,588 1589

hearts”>", and, “then he pulled out his hand.”>* to explain the lexical meaning of al-khul* as:
‘al-khul” is lexically ‘al-naz’ and that is to drag something out from something else.’
Therefore, ‘khala‘ha means that husband has removed his wife from the marital
relationship.>® Therefore it is not liked by Shar’iah to demand for separation oftenly without

solid reason.

% Syrah Taha 20:12

7| jsan al-‘Arab. Ibn Manzir M. (Beirut: Dar Sadir publishers 1955) vol 4:, pp77

%8 Surah Al-Araaf 7:43

%9 Surah Al-Araaf 7: 108

*¥Badai al-Sanai. Alauddin Masud al-Kaisani. (Dar lhya’ al-Turath al-“Arabi, 2000) vol3. p.227.
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“Prophet ( ) said: If any woman asks her husband for divorce without some strong reason,
the odour of Paradise will be forbidden to her.”

Technicaly, this term al-khul* in Shar’iah means “marriage extraction and is the act of
accepting compensation from the wife in exchange for her release from the marital tie”>%.
Imam Ahmad bin Ali bin Hajr al-Asgalani interprets it as: “Separation of the husband from
his wife for money consideration which is to be given to the husband”.>*

As provided by Ibn-e-Rushd, “the terms a-khul®, fidya, sulh and mubara’a refer to the same
meaning, which is a transaction in which wife pays compensation for obtaining her divorce.
Ibn Rushd differentiates the term al-khul“ in which she has to return all that the husband has
spent on her, from sulh where she pays only partialy, fidya where she pays more than she
received, and al-mubara’a where she writes off her claim against the husband”.>%*
Ibn-e-al-Arabi describes that Imam Malik ruled and gave opinion to explain khul, “al-
mubari’a is a-khul* before consummation of marriage, and ‘al-mukhliatu’ is when she
obtains al-khul“ after consummation of marriage, and ‘al-muftadiyatu’ is to redeem herself
by paying some of her money, however, these terms are used interchangeably”. °%®

Kamal bin Al-Humam defines a- khul* as: “putting an end to marriage for compensation by
using the word al-khul”.>%*

Legidation regarding al-khul originates from the Qur'an as provided in the following verse of

Surah Al-Bagarah:

*Ignan Abi Dawud. Book of Divorce Chapter: Regarding Khul'. Hadith 2218

*23]-Binayh. Badruddin Mahmud al-Ayni, (Beirut: Dar al-Fikr, 1990) p. 291

*3ratah al-Bari. Ahmad b. “Ali bin Hajr al-*Asqalani (Karachi: Dar al-Tageem, n.d.)vol 9, p.396.

*Bidayat Al-Mujtahid. Muhammad bin Ahmad Ibn Rushd (“The Distinguished Jurist’s Primer”, trans .Imran.
Ahsan Nyazee. UK: Garnet Publishing Ltd. 1996) vol2. P. 79.

*3Ahkam al-Quran. Abu Bakr Muhammad Ibn al-Arabi, (Al-Tawfikia publishers n.d.) vol:1.p. 251

*®charh Fatah al-Qadir .Kamaluddin bin Al-Humam. (Beruit: Dar al-kutub al‘limiyah, 2003) vol 4. P.188
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The reason of its revelation associated with the decision by the Prophet of Allah ( )
regarding Thabit Bin Qais, who was among the Prophet's ( ) companions amongst the Ansar
and his wife bint Abdullah bin Ubai. It was stated that “the wife of Thabit met the Prophet of
Allah  and complained about her lack of love close to hatred towards her husband. She
requested the Prophet of Allah  to resolve the issue in manner that further protect her faith
and assist her to perform her religious responsibilities. The Prophet  asked her husband to
leave his wife in exchange for a garden she had already obtained from him as a dower.>®® The
muffasireen and the jurists contemplating upon the exegesis ** of the Quran declared this
verse as the verse of al-khul.

Ibn Kathir interpretation and states that: “If the couple could not live together in harmony
and unity, and if the wife did not perform her duties toward her husband or if she detested
him and could not live with him any longer, she has the right to get rid of him by giving him
back what she had already received from him. She is not blamed in paying him back this nor
is he blamed for accepting it.” °® Hazrat Ali bin Abli Taleeb (May Allah be pleased with
him) narrated that

“There are three phrases when uttered by the wife (to the man), it becomes legal for him to
take ‘al-fidya’ (the compensation): When she tells him that I will not obey you, that I will not

fulfil your promise on oath, and | will not purify myself after intercourse with you. It is

*7 Surah Al-Baragah?2: 229

*%8ahih al-Bukhari. Book 63 Book of Divorce, Chapter 12 “Al-Khul' and how a divorce is given according to
it” Hadith 5273.

*%al-Tafsir Al-Kabeer. Imam Fakhr ud -Al-Din Al-Razi (Beirut: Darul-Kitab Al-IImiyyah, 1990),vol:6P. 87.
Jami Al-Bayan fi Tawil Al-Qur'an, Muhammad Al-Tabari, (Beirut: Darul Kutub AlAlmiyah, 1997) vol:2, p.
475.

AlJami liAhkam al-Quran. Ibn Al-Arabi,. (Beruit: Darul-Marifah, n. d.)vol: 3., p. 92.

80Tafsir Al-Qur'an al-Azeem, Ibn Kathir Ismail, (Beirut: Muasas Ar-Rayyan, 1999), vol. 1. P. 367.
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reported from ‘Abdullah ibn Abbas that her omission to keep within the bounds set by Allah
Almighty is (treated as) disdain for the husband and a bad nature on her part”. °*

While discussing al-khul*, Muslim jurists legitimate the process of khul in the explanation of
Imam al-Al-Shafi‘t  “when one of them cannot keep within the bounds set by Allah, so both
(are considered) unable to keep within the bounds of Allah almighty”. °%

Imam Jassas states that “it means if both of them thought”®®, In Ahkam ul Quran it is stated,
“The fear that the ‘two may not be able to keep within the bounds set by Allah Almighty’,
arises when either of them violates their marital duties and transgresses upon mutual rights,
or the rights of one or both of the partners are denied”.*®* Imam Jassas provided the complete
account of Ibn Abbas as “thus, if she says, | swear by Allah that | will not fulfill your oath,
and | will not agree to your request of sleeping with you in the bed, and | will not obey you.
If she did this, it is allowed for him to take from her “al-fidya’ but he should not take more
than what he gave her (the dower) and let her go (provided) she caused the harm. Then, he
(1bn “Abbas) recited, “but if they, of their accord, give up unto you aught thereof, then enjoy
it with pleasure and good cheer’, Surah An-Nisa4:4 and it is said, that when there is no harm
or cheating (in obtaining it), then it is pleasure and good cheer as Allah swt described it”.®%
Imam Qurtubi writes the view of Atta ibn Abi Rabah who said: “al-khul* and taking
(compensation for the husband) become legal when the woman says to her husband: | hate

you and do not like you or something similar”.%® Imam Qurtubi explains that “the majority

of jurists are of the opinion that the addressees in the words of the Exalted ‘wa in khiftum’

% Ahkam al-Qur’an Jissas, , vol 1, p. 534

€02 Kitab al-Umm Muhammad bin Idrees al-Shafi‘i (Dar Kotaiba, 2003) vol 1. p. 178

%3Ahkaam al-Quran, Imam Abu Bakr al-Jassas (Beirut: Dar al-Fikr, 2001) vol: 1p. 533

€% | bid Ahkaam al-Quran, Jassas, vol1. P 534.

Radd al-Muhtar Muhammad Amin Ibn Abidin (Beirut: Dar al-Fikr, 1979) vol: 3, p.445.

%3 | hid, Ahkam al-Qur’an, Jassas. vol: 1,p.534.

%A|-Jami |i Ahkaam al-Qur’an. Muhammad bin Ahmad al-Qurtubi. (Riyadh: Dar Alaam-e-Kutub 2003) vol:3.
P. 136
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(And if you fear) are the hukkam (state authorities). And the statement ‘if they both want to
set things right” Surah An-Nisa 4:35 means the arbitrators according to Ibn Abbas, Mujahid
and others, that is, if the arbitrators wanted reconciliation, Allah will bring about
reconciliation between the spouses”.®®” Muhammad al-Tahir bin Ashur discusses that “‘if the
spouses would be addressed (by ‘tum’), then the wording would be: (if you feared that you
cannot keep or you (two partners) cannot keep”®®Imam Qurtubi defines that “the arbitrators
chosen by the state authority should see who is the cause of discord and once this is
established they should dissolve the marriage through al-khul‘. He further asserts that one
arbitrator should be from the man’s side and one from the woman’s side because they know
their problems better. However, ‘if there is no one from the spouses’ people who could be
appointed as arbitrators, so other suitable persons may be appointed by the state authority”. %%
According to the Prophet's ( ) sunnah, which provides basis of legitimacy of al-khul', there
are many Hadith in which the Allah’s Messenger ( ) ruled that the wife can get separation
from her husband by paying ransom and get al-khul' from her husband.

Many hadith collections have recorded the complain of wife of Thabit bin Qais against him
to the Prophet ( ). The occurrence is reported in four of the authentic Hadith literature of

carries the narration of the Prophetic ( ) traditions. Imam Al-Bukhari reported this Hadith
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“lIbn Abbas reported that the wife of Thabit bin Qais came to the Prophet ( ) and said, O
Allah's Messenger () | do not blame Thabit for defects in his character or hisreligion, but I,
being a Mudlim, dislike to behave in un-Islamic manner (if 1 remain with him). On that
Allah's Messenger () said (to her), Will you give back the garden which your husband has

7 | bid. Ahkam al-Qur’an, Qurtubi, vol:5, p.175

608 Tafsir Al-Tahrir wa Al-Tanveer Muhammad al-Tahir b. ‘Ashur (Dar Sahnan, 1997) 2:408.

%°Ahkam al-Qur’an, Qurtubi, vol:5, p.175.

#1%zhih al-Bukhari. Muhammad Ismail al-Bukhari . Book 63 Book of Divorce, Chapter 12 : “Al-Khul' and
how a divorceis given according to it “. Hadith 5273
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given you (as Mahr)? She said, Yes. Then the Prophet () said to Thabit, O Thabit! Accept
your garden, and divorce her once.”

In another version of the same occurrence is reported and the Messenger of Allah  ordered
Thabit bin Qais to divorce his wife in compensation of the garden as she paid ®**. Through
this narration of wife of Thabit Bin Qais, it provides the source upon which the Islamic
legislation of al-khul is constituted, because it was the first incident of this way of separation
in the time of Prophet ( ). Ibn Hajar Al-Asgalani reported that “what Ibn Abbas had said
about this story was “the first al-khul case in Islam”®*2. Basis of this narration is that wife of
Thabit bin Qais requested and approached Allah's Messenger ( ) which provides an
evidence that the Allah’s Messenger ( ) wasthe legislator and Judge of histime. Therefore
she approached to the Messenger of Allah () in quest of alega solution to her problem,
and she made in her claim clearly that she due to her dislikness towards her husband and at
the same time she was unsatisfied about her attitude towards her husband not to obey the
rules of Shari’ah, indicating that she might not behave as a good Muslim and behave good to
her husband and she may also not do good enough in performing her responsibilities towards
him. On the basis of these reasons, the Messenger of Allah () ordered her husband Thabit
bin Qais to divorce her once in accordance with the rules of al-khul. The formulation of
principle is established according to the narration recorded in the Hadith of Sahih Al
Bukhari the word igbil meaning acknowledge and the word talligha meaning to give her
divorce = shows the words by Messenger of Allah  in an imperative form which is clearly

indicate that husband consent was not taken for divorce and Messenger () had ordered him.

1 |bid, al-Bukhari hadith no. 5274
2 atah al-Bari. Ahmad bin ‘Ali bin Hajr al-*Asgalani. vol 9, p.377.
13%ahih al-Bukhari. Book 63 Book of Divorce. Hadith 5273
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There are a number of aHadith in Hadith literature which contracted the legitimacy of al-
khul' and exhibit the genuine reasons for which the wife demand for al-khul. Imam Malik in
his Muwatta recorded the narration that “Habibah Bint Sahl Al-Ansari was married to Thabit
Bin Qais Bin Shammas. Messenger of Allah () went out in the morning and found her at his
door step at the break of dawn. Allah’s Messenger asked : ‘Who is this?’ She replied, ‘O
Messenger of Allah, I'm Habibah Bint Sahl’. He asked, ‘What do you want? Habibah
answered, ‘it is either | or Thabit (i. e., her husband), meaning it is impossible for the two to
be together. She's asking for separation. Later on, when her husband arrived Allah’s
Messenger told him that: ‘Habibah said everything she could remember’. Habibah said, ‘O
Messenger of Allah, | still have all what he gave me. Messenger of Allah , then, asked
Thabit “to take from her’, and he did and Habibah stayed in her house.”®*

According to the narration recorded by Imam Al-Nisai “Thabit b. Qays b. Shamas hit his
wife and broke her limb and she was Jamila bint *‘Abdullah b. Uby. She complained to her
brother who took her to the Prophet ( ) and the Messenger of Allah  summoned Thabit and
told him, ‘take from her what you have given her and let her go (free). He said: Yes.” °*°

Abi Dawud recorded the same Hadith which narrates the incident of Habiba’s as she was
married to Thabit bin Qays who broke her limb by hitting. She came to the Prophet ( ) to
complain and the Prophet called Thabit and ordered him that “Take some of her money and
separate from her. Thabit said: Is this permissible, Prophet of Allah? The Prophet said: “Yes’.
Thabit: ‘I gave her two gardens as dower and they are her property’. The Prophet (peace be

upon him) said: Take them and separate from her which he did”.®*

4Al-Muwatta’, Malik bin Anas (Cairo: Dar al-Hadith, 1993), P. 442.
615 «al-Sunan. Abu “‘Abdur Rahman al-Nasai’. Hadith no. 3497 see index seria no. 22
618A]-SunanAbi Dawud, Hadith no. 2228
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In the above narrations Thabit’s wife is named as either Jamila or Habiba however in other
narrations she is called Thabit’s wife. Imam Bukhari called her Thabit’s wife in two other
hadith and in one reported by lkrama she was caled Jamila. Ibn Maa and Al-Nasa’i
mentioned her name as Jamila whereas Imam Malik, Ibn Hanba and Abld  Dawud,
mentioned her name as Habiba,.

According to the narration reported by Imam Ahmad ibn Hanbal :
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“Sahl b. AbT Hathma related that Habiba bint Sahl was married to Thabit bin Qays Al-Ansari,
who was an ugly man. She said: “Messenger of Allah: O, by Allah, were I not to fear Allah, |
would spit in his face whenever he touches me’. The Prophet ( ) said: “Would you give him
back his garden?’ She said: “Yes’, and she gave it back. Then the Prophet ( ) separated
them”.

5.5.1.1. Consent of Husband and Authority of Court

Even though Thabit bin Qais showed his total obedience in front of the law ordered by the
Messenger of Allah  without any arguments, therefore it is consensus of the jurists on this
issue that husband should be consulted in the case of khul. Imam Jassas examined the
situation and writes: “the fact that both Thabit and Habiba were asked by the Prophet ( )
implies that khul* is consensual because the husband has been placed at the center point in
this episode, otherwise the Prophet could have dismissed him completely and divorced
Habiba entirely on his own”.®*8

Oussama argues that “Muslim legists seem to allow the Qur’anic implication of a consensual

transaction to over rule the Prophetic ruling in the Habiba’s khul* separation case” ®*°.

®17al-Musnad, Ahmad b. Hanbal, hadith no. 15663.
8Ahkaam al-Qur’an. Imam Jassas. vol:1:p.539
819 “The Dawning of the Third Millennium on Shari‘a’:Oussama Arabi. (2000) issue no. 1 Egypt’s Law p. 21
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The consensus of the Muslim jurists in the matter of husband’s consent is different from the
version of Hadith and to an extent from the Quran aso as regards to the approval of husband
for khul*, especially regarding the consent of the husband. Although the injunctions of the
verse of the Qur’an was further elaborated by Habiba’s case and that the Messenger of
Allah’s () ruling has precedential value.

However, jurists of Maliki school of law differ from most Jurists of Sunni school of law
regarding the matter of consent of husband regarding al-khul. Moreover, there is no
concensus on the matter that the verse of surah Bagarah 229 only permits a consensual
negotiated understanding based on bargaining as a few expressly stated that the word tum is
addressing to the command of the ruler. If the court fails to decide who between the spouses
is at fault that is causing separation the court may appoint two arbitrators each representing
one of the spouses. The Maliki school of law jurists have convoluted on the functions
performed and consign to the legal arbitrators.®® Evidence provided by the event of Thabit’s
bin Qais wife give rules of khul by its own and the The Qur’an did nto over ruled this
principles. Therefore, to reach a clear conclusion analyse the opinions of jurists regarding

Verse.
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There is no unanimously agreement on the term khul by Muslim Sunni jurists of all school of
laws. because the underline difference in their definitions are with the fundamental procedure

of whether al-khul' is treated as divorce (talag) or a form of faskh. The two terms divorce

(talag) and al-faskh is very vita in its differentiation and explaining because al-faskh,

‘Women May Divorce at Will’ (2001) vol.16 no. 1 Arab Law Quarterly pp.17-18.
620 |ni

Ibid.p. 236
%2l Surah An Nisa 4:35
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immediate end the marriage contract with divorce in once which is not happened in case of
divorce due to articulation of three divorces in Tuhur period. The second difference between
these cases is that Al-faskh, takes place for instantaneous or imidiate reasons therefore neither
the husband nor the wife benefited from as they both lost most of their marriage
constitutional rights.

Al-Malik defined al-khul' as “ a case of divorce for compensation”®?,

Al-Al-Shafi‘T ‘i said that “al-khul is a separation between the husband and the wife for a
definite compensation; according to this the husband has to pronounce the word talaq or al-
khul. He may say that | divorce you or khala'tuki for so and so, and she may accept it”.

The Juirsts of Hanbali school of law explained al-khul: “the man’s leaving of his wife for
compensation that he takes from her or from someone else by pronouncing certain words®%,
These are differences in defining al-khul by the jurists which explicate the diverse views.
The court may command to enforce khul if the circumstances conclude that cause of the
discord was created by the husband. In this condition, as a principle the wife is asked to give
the dower back to her husband granted to her by her husband. However, if cause of disputeis
created by the husband, the court will bring the marital contract to an end by divorce and the
husband would give the dower (Mahr) to the woman if he has not given yet. Maliki’s stance
is that the Court might order divorce or khul* without bringing into consideration the
requisite approval of any of the spouse.®**They agreed that the court has authority to dissolve
the marriage either by divorce or khul* depending on the fact that who between the spousesis

the reason of the dispute.A few jurists are of the opinion that the court has authority to bring

the marital relationto an end by khul® or divorce without obtaining the consent of husband. It

22\Mughni al-Muhtaj . Muhammad Al-Sharbini, (Cairo: Maktaba al-Mustafa, 1985) vol. 3. P. 262
623 ashshaf Al-gina. Mansur Al-Bahwati. (Beirut: Dar-Al-Figr, 1982) vol.3. P. 126.
624 Al-Mudawwana al-Kubra.SahnunibnSaidibnHabib at-Tanukhi Vol:2. P. 235.
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is quite clear from the classical text and the observations of Maliki jurists discussing verse
4:35 in their main texts.

“Imam Malik discusses in his marvelous work Muwatta three different versions of Habiba’s
case and seems to introduce the husband’s consent in the third version, in which the Prophet
( ) invited Thabit and told him about his wife and about her willingness to return him the
garden to which Thabit said: “This is to my liking; Yes.” The Prophet said: Then she gives it
back.”®%

Imam Malik did not explicitly give opinion regarding consent of husband is legally
mandatory for khul. From the above statement Imam Malik’s stance is founded on the belief
that legally the approval of husband is not vital constituent for carrying out khul.

5.5.1.2 Al-Khul* =Shari’ah injunctions regarding woman’s capacity

Shar’iah injunctions regarding dissolution of marriage contract has been discuss in detail,
while at the separation demanded by the wife, it is prerequisite before the start of the
procedure of divorce the process of reconciliation through arbitration is developed between
the spouses and advocate to settle and reconcile agreement among the husband and the wife,
in spite of the quandary of the crisis starts from the wife or from the husband, or with both of
them. The Shar’iah injunction mentioned in the Qur’an, systematically through the procedure
of arbitration while appointing of two councilors mediators to solve the problems and
reconcile the differences amongst the spouses and bring them happily returned to the
marriage bond. Therefore according to Islamic Shari’ah, the spouses have to apply al
possible solutions and arbitration to exhaust the problems, and if they still consider that there
IS no reason to be in marriage and not satisfy to stay in the relationship then Shari’ah alows

them to separate in good terms and like man wife can aso apply khul for this reason. In

525A1-Mudawwana. Sahnun ibn Saiid .P. 240.
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linguistically and technically al-khul the definition of *“ elimination of the marriage ties
between the spouses in exchange for a monetary compensation or other payable by the wife
or somebody else such as her guardian, in fulfillment with her desire to end the marriage”. %%
The al-khul is legally acknowledged when an adult, mature and free wife who has complete
legal capacity i.e. rational, sane and not declared legally incompetent demandsiit.

5.5.1.3 Consent and approval of thewifeisa pre-requisite of al-khul
Therefore the most appropriate definition of al-khul' is articulated by the Hanafi jurists,
Imam Shams Al-Din Ibn Abidin because of its comprehensive and closer to the above
mentioned linguistic meanings of the word al-khul , than the definitions presented by
eminent Muslim Jurists. Imam Shams Al-Din Ibn Abdin has defined al-khul as:
“Eliminating the right to marriage (nikkah) that is conditioned by the wife's consent after she
pronounces the word al-khul or anything of the same meaning”®?’.
The explanation of this, the statement “the right to marriage (nikkah)” explains here al-khul
may mandatory only in case where marriage contract has been contracted in the accordance
to the injunction of Islam. Therefore if marriage (nikkah) does not fulfilled the mandatory
conditions of Shar’iah or if the marriage held after talaq ba'in (i. e. irrevocable divorce), or if
the wife become apostate, the khul is consider void and unacceptable according to Shar’iah
rulings. The definition expresses “that is conditioned by the wife’'s consent”, which means
that consent and approval of the wifeis apre-requisite of al-khul before it obtained.
The reason here isin al-khul compensatory things are paid by the wife therefore her consent

in this agreement is vital. If in the situation the wife refuses the al-mukhalaah, (which is

another word used instead of al-khul'), or if some coercion apply on her to accept

626 Bjdayat Al-Mujtahid. Ibn Rushd vol2. P Ibid. p. 82.
2"Radd Al-mukhtar “ala al-durr al-mukhtar. Shams al-Din Ibn Abdin Al-Tamartashi.vol. 5, pp. 86-88
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compensation against her will, al-khul becomes annulled and such kind of severance between

the husband and the wife is considered as divorce®?®

. Ibn Abdin’s definies the statement “she
pronounces the word al-khul” , here it is understood to mean that the wife express a word or
phrase that means al-khul, because assertion of divorce does not eliminate the legal financia
privileges of the wife for example: dower (mahr). The Jurists of Hanafi School of law
examined that a- nullifies the financial legal rights of the wife immediately . The last
portion of 1bn Abdin's definition of al-khul explain by the phrase “anything of the same
meaning”, just like that al-mukhalaah or al-khul this happen in the situation where the wife
uses those words for a-khul the word which have similar meanings or phrase having similar
meanings that includes in the meanings of al-khul, it may take place. According to the Hanafi
jurists these expressions are five in words. Muslim jurists also apply the list of such words.
“These expressions include: al-mubara'ah, al-talag,al-mufaragah, al-bi wa al- shira’, in
addition to al-khul itself”.*® When the wife pronounces any of the above mentioned words or
phrases to terminate the marriage contract with her husband, then the procedure for al-khul
happened. According to Ibn Hazam:

“if a woman thinks that she cannot obey her husband and fulfill his demands, then ‘she may
free herself if he agrees.” However, “if he refuses (to divorce her), he cannot be forced .” %%
He discussed that a wife cannot be forced to free herself from marriage contract. “And the
consent of both (the husband and wife) is essential for its legality (i.e., khul*). And if it (i.e.,

khul*) was affected without these two conditions (i.e., compensation from the wife and the

consent of the husband), then it isinvalid”.®** Imam Al-Khiragi, Hanbali jurist writes “ If the

628 | bid. Radd al-mukhtar 1bn Abdin . vol: 5 .p. 89

2Bjdayat Al-Mujtahid. Ibn Rushd The Distinguished Jurist’s Primer vol2. P. 79
6%0A|-Muhalla Muhammad 1bn Hazam, (Dar a-Turath n.d.) Vol:10, p. 235

%1 bid. p236
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woman dislike the husband, and does not want to disobey Allah in preventing him from
coming to her, it is presumed that she ransom herself from him and the compensation ought
not to exceed the amount he originaly paid to her as dower; finally, she may separate from
him by paying him in excess of the dower, this would be reprehensible, but the separation
would nevertheless be legally effective”.®*

Therefore it is concluded that, al-khul is an agreement between husband and wife, where the
husband divorces his wife after taking compensation amount.

5.5.1.4 Al-Khul* in Ilamic jurisprudence: Defining husband and wife’s capacity

(&) Regarding consent of husband in the process of al-Khul’

Jurists of Hanafi school of law completely acknowledge the Hadith of wife of Thabit bin
Qais but unanimously bestow the right to the husband an authoritative role regarding khul®.
Imam Jassas considered that “the fact that the Prophet had sought the opinions of both Thabit
and his wife, places the latter at the centre stage of the debate since the Prophet could have
dismissed him completely and granted a divorce to Habiba himself”. ®* Hanafi jurists
maintains that the agreement of the husband is indispensable for the legality of a-khul®.
Imam al-Sarakhsi writes regarding this view as. “al-khul® is a transaction that requires the
consent of the parties like all other transactions.”®** Considering the consent as mandatory
element Imam Kasani writes: “the consent of the husband necessary even if the amount of
compensation to be given to him is less than the amount of dower”. ®* He further explains

“the basic element of khul* is offer and acceptance because it is divorce (talag) for

8%2A1-Mughni. Ibn Qudamavol: 8, pp. 173-176,Ibn Qudama reported imam Khiragi’s three principles in his
book.

%3 Ahkam al-Qur’an. Imam Jassas. vol: 1, p.539

83 Kitab al-Mabsat Muhhammad b. Ahmad al-Sarakhsi (Beirut:, Dar Ihya’ alTurath al-‘Arabt 2002) vol:6, p.
169.

%Bada’l Sanai‘Imam Kasani., vol: 3, p.228
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compensation, thus, there cannot be any separation without acceptance”. He emphasizes, “a
court cannot force anyone to enter into contractua relations and therefore, it cannot grant
khul* without the husband’s consent”.®®® Jurists of Hanafi School of law are unanimously
agreed on the approval and consent of husband on the bases of the above mentioned
reasons.®®” For the jurists, to exercise khul by the Muslim wife, finds its basis in the Surah
Al-Bagara 2:229 as mentioned above. Osama Arabi interpreted this that:

“the woman to ransom herself from her husband by means of a negotiated settlement’, thereby
meaning that the consent of the husband is essential for khul*”®*® This interpretation seems to
be against the narration of Thabit’s wife discussed above where the approval of the husband
was not taken by the Prophet ().

Regarding consent of the husband, Maliki jurists’ view is not simple to comprehend
whether the consent of the husband is necessary for khul or not . The perplexity of defining
the issue is mainly on the bases that whether the jurists consider the husband’s consent a
legal necessity or not by its implication. Imam Malik has discussed in his work that “
Qur’anic verse 4:35, Habiba’s ruling, and two cases involving neglectful husbands, and his
legal formulations suggest that he gives the two arbitrators the main role in the dissolution of
marriage, either by talag or khul*. In addition, he also presumes a negotiated settlement”. ®*°
Following are the issues which are clear to explain in Maliki School which are mentioned
below: In circumstances when wife approaches the court with her statement that it is difficult

for her to be in marriage relation with her husband, it must be clear that who become the

&% |hid. vol 3, p. 229

837Fath al-Qadir Kamal bin al-Humam, vol3,p,199

Radd al-Mukhtar. Ibn *Abidin vol: 3,pp.439-41,;

al-Bahr al-Raiq Zayn al-Abidin Ibn Nujaym (al-Matba‘a al-‘l1Imiyya, 1894) vol: 4, pp. 77-78.

638 «“The Dawning of the Third Millennium on Shari‘a”; Osama Arabi, (2000) Egypt’s Law Review no. 1.
“Women May Divorce at Will” (2001) vol:16 issue.1l. Arab Law Quarterly pp. 17-8.

%9A1-Mudawwana al-Kubra. Sahnun b. Sa‘id, (Khayriyya Press, 1325 A.H.) vol:2.pp 231-232.
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cause of discord amongst the two. The court investigates the cause of discord between the
spouses and attempt to convince them for reconciliation. If the court could not achieve to
reconcile, then the court it has the authority to dissolve the marriage.®*

While discussing the doctrine of khul all jurists mentioned the Prophet’s decision in the
matter of Jamila, where according to a few narrators Prophet has ordained her to not pay the
amount more than the dower paid to her by her husband. Jurists consider that the wife
seeking khul should be paying more than her dower money for this to be permitted legally.
In the matter of khul Imam al-Al-Shafi‘T “i declared this concept and writes “al-khul® is like
divorce (talag) which can only be effective by the consent of the husband®** He:Where aman
wants to separate from his wife and he intends divorce but does not intend a specific number,
then the separation is a single irrevocable divorce, this is so because it is a sale (bay*) like
other sales and it is not allowed for him to take possession of her money while continuing to
possess her”.%#

Imam Al-Al-Shafi‘T  statement that the husband is infatuated a married contract therefore,
he has the final right to dissolve it. Imam Al-Al-Shafi‘T has given two versions of Thabit bin
Qais’s wife’s narrations, one narration recorded by Imam Maalik .Furthermore, “in the
second version, Habiba complains of some injury done to her, which probably implies that
the harm was of a physical nature. The Prophet ( ) ordered Thabit, to ‘Take what she is
giving you’, which is repeated in both versions by al-Shafi‘i”. ** Imam al-Al-Shafi‘T ‘i
considered khul* “as divorce (talag) and give authority to court to solve it in or outside the

court as it isto be settled solely by a court as the paying of compensation and divorce (talaq)

%A1 Kafi fi Figh ala Madhahab ahl al-Midena. Ibn ‘Abdul Bar al-Qurtabi. (Makatabat al-Riyadh al-Haditha

1980) vol 2: p.596

641 See al-Umm. Imam Al-Shafi‘i .vol:11. P. 183
%42 |bid al-Umm. vol:11. P. 183

543 |bid, Kitab al-Umm, vol:11. P. 177

254



are permissible in the court as well as outside it”.** On juristic ruling on the husband's
consent in Al- Khul* a disagreement amongst Muslim jurists on the issue when the wife
ready to pay a compensation amount to her husband for al-khul', whether the husband may
accept the compensation or not and and agree to give a-khul, and if not, should he be forced
to do so? To conclude the different opinions that various jurists of school of laws expressed
regarding this issue mentioned above, in two main points: First view point is adopted by
majority of jurists and it is stated that “the husband may not be obliged to accept the wife’s
offer in compensation for a-khul, but it is preferable that he does”.

This viewpoint of proponents is based on “the order of the Messenger of Allah  to Thabit
Bin Qais to accept it (i. e. the garden in the form of a compensation) and divorce her (Qais's
wife) once” is not imperative but only for the sake of advice and guidance and not obligation.
Furthermore, 1bn Muflih also said that “al- khul is permissible if the couple can no longer
live together, and it is preferable that the husband accepts it.” ®° This opinion is aso
obtained by Al-Asgalani and Al-Tabari who defines that same opinion in their books®®.

The second opinion was expressed by Ibn Taimiyah and Al- Shawkani®’ who argue that “the
husband should be obliged to accept the compensation offered by his al-khul' seeking wife.
They base their view on what the Prophet said to Thabit Bin Qais when he asked him to
‘accept it (i. e. the garden as a form of compensation) and divorce her (Qais's wife) once.
They argued that what the Prophet said amounts to an order and this makes it compulsory for

the husband to accept the compensation; thus, it is unconditional”®*,

**Ipid, Kitab al-Umm, vol:11. P. 180

&% Kitab al-Furt‘.Ibn Muflih al-MaqdisT,Shams al-Din Abu Abd Allah Muhammad , vol. 5, p. 343. 22
®8Eatahul-Bari sharah Sahih Al-Bukhari. Ibn Hajr A1-Asgalani. vol. 9, p. 312.

%"Nayl al- Awtar A1-Shawkani,vol:6. p. 261

%8 |bid. p. 262

255



By reviewing these different opinions regarding whether or not the husband’s consent should
be taken when his wife's offer compensation for al-khul, it is concluded that the second
argumentation presented by Ibn Taimiyah and Al- Shawkani is more clear for itsimplication.
The wife' has right to get al-khul, because this right is granted to her by the Shari’ah.
Therefore husband cannot persistent to deprive her of this right, when after he gets
compensated for this by the wife. Prevented from not complying with the rules of Shari’ah
by the husband is not correct as prescribed by the The Qur’an. It is disobedience of the
injuctions of the Qur'an and the principles of Shari’ah when the husband not to give her khul’
for the sake of harm, in case if the husband refuses to give a-khul to the wife willingly then
she has the option of submit her request in the court against her husband in which she
demands for al-khul from him as mentioned in the case of Jamila who presented her case in
from of Messeger of Allah . Therefore, after failing of efforts to settle the issue of a-khul'
the court will decide the matter as alast resort. In other words the decision shall be in favour
of wife. The court of law will orderthe husband to divorce his wife according to the
provisions of theShari’ah. Explaining this issue, Abdullah Ibn Mabrik said “This is in
consistency with the Shari’ah and the law to settle disputes and put an end to bad deeds that
may result if the problems and differences between the two spouses are not settled,
particularly after vainly exploring all channels of reconciliation”. It is required to obtain the
approval of husband to applyal-khul does not contradict with the role that the court may have
in this regard as it notes how both partners of the contract enjoys their rights by mutual
consent.

Therefore husband does not misuses his right to divorce in the way to for the sake of

deceiving and harm towards his wife. In such circumstances, there will be doubt and
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skepticism to humiliate and harm the couple from both sides. In other words, the husband is
required to be submissive in front of law at the same time. It is inconsistent as well that the
Shari’ah legalized al-khul for the wife if its conditions are fulfilled and also declares its
application subject to the approval of the husband. This is in fact in contradiction of the
wisdom of legalizing al-khul. This finding is further endorsed by Muhammad Kamal Al-Din
who examined and said: “Leaving the matter to the judge is in accordance with Islamic
Shari’ah Asfor obliging the husband to accept the al-khul of hiswife, it is based on evidence
coming from the Qur'an and the sayings of the Messenger as well as the principles of Islamic
jurisprudence in general”.%*

As Imam Malik did not precisely mentioned his opinion regarding this issue therefore his
notion become perplexed. However above mentioned specific views of the other Maliki
jurists illuminate the matterwheret the approval of husband is not required in khul* and
therefore khul can be applied without his approval®®. IbnRushd while providing his stance
regarding khul* says that,

“yet, the juristic reasoning is that fida (ransom) granted to a woman is something equivalent
to what is possessed by the man; namely, (the right to) divorce. A man possesses repudiation
when he force a woman, while a woman possesses khul* when she wants to force a man (her
husband).”®** Conclusion may derive from his opinion that 1bn Rushd discussed al-khul* as a
legal right of the wife that is the equal of a husband’s right to divorce as in the process of

khul®, it is not associated to the conditional approval of the husband. For,unlike divorce

initiated by the woman for just cause (darar), whether the motive be a contagious disease or

8¥9Ahkam al-ahwal al-shakhsaiyyah lilmuslimin Imam Muhammad Kamal a-Din (Alexandria: Munshaat Al-
Marif., 2001),vol: 2. p. 178.

0 | bid, vol 2: p266.

®!Bjdaya al-Mujtahid. Ibn Rushd.. vol: 2, p. 81
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the man’s impotence, conditions of which the woman was uninformed at the time of the
marriage, or the failure to provide for the family or domestic Abl se or the husband’s
prolonged absence from the home, the woman who initiates divorce by khul” is not obligated
to state the reasons for her action. Therefore court can be pronounced divorce for the just
cause without husband’s consent; al-khul* does require husband’s approval. This is, then, an
institution that gives the woman freedom of decision regarding her wish to remain with her
husband or not, even if in the final analysis, the fina decision is of husband to accept or
reject this divorce procedure. However, it isimportant that the margin of maneuver allowed
the wife in this case is not at al comparable to the absolute right a man has to repudiate his
wife not only without cause but also without her consent®? The Qur’an does mention the
possibility of a compensation given to the repudiated wife by the husband.

(b) Roleof arbitratorsin the process of al-khul

Regarding the vital liability of arbitrator, Ibn Rushd writes that *“they (the jurists) disputed
the agreed decision of the arbiters to separate them (the husband and wife) whether it would
require the consent of the husband. Malik and his disciples said that their decision about
separation and union is valid without specific delegation by the spouses and without their
consent. Al-Shafi‘t, Abl Hanifah and their disciples said that they have no right to separate
them, except when the husband delegates such authority to them”. ®* Tagi-ud-din al-Hildli
Maliki defines the role of arbitrators that the “Jurists differ regarding the issue of arbitrators,
are they appointed by the state authority so that their ruling is binding without the consent of
the spouses or are they proxies for the spouses. There are two opinions regarding this issue:

the majority of scholars prefer the first opinion i.e. their ruling is binding without the consent

852 «“The Right to Divorce for Women (khul*) in Islam: Comparative Practices in Mauritania and Egypt” Corinne
Fortier. Pp.156-175.
3 |bid, vol: 2, p. 119
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of the spouses because of the Qur’anic verse, ‘appoint an arbitrator from his people and an
arbitrator from her people’, so they are named as ‘hakamayn’ (arbitrators) and an arbitrator is
allowed to rule without the consent of the disputant and this is the apparent meaning of the
Qur’anic verse (4:35)”.5*

From this statement it is explained that jurists have considered an essential function of
arbitrators and the judge may order to dissolve the marriage contract by khul* without the
consent of the husband. In addition to this discussion, most of the jurists of Maliki school of
law regard al-khul* as divorce (talaq)®*.

(c) amount of compensation isto be taken for al-khul

Here it is deliberated that how much financial compensation a husband can take at the event
of redemption or a-khul as compensation from his wife. It is a condition of a khul that
husband must be compensated by wife. However, the value of compensation to be paid by
wife is not provided by any source therefore ambiguity prevails in this regard. Owing to it
Islamic jurists have difference of opinion regarding the estimated value of compensation
leading to two main stances regarding it:- First, jurists from Hanafi Maliki and Al-Shafi‘r i
and the most well known among the Hanbali school of law stated that “the compensation the
husband gets from his wife for agreeing to a-khul should be left unspecified. This means that
it is left to the husband to take less, more or even the same amount of money as he had
aready given her in dower when they first got married. However, it is preferable that the
husband should not take more than stated in the dower”®®. Imam Malik supported this point

of view he writes: “l had never known any of those who we follow, as good examples,

prevent a compensation that is higher than the dower, but | believe that doing this (i. e. taking

&% Ahkaam al-Khul* fil Islam. Tagiuddin al-Hilali (Al-Maktab al-Islami:n.d.) p. 12
Ahkam al-Qur’an. a-*Arabi al-Maliki (d. 543 H). vol: 1, p. 250
A|-Mughni .I1bn Qudamah, Muwafiq Al-Dinvol. 8, p. 175
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a compensation higher than the dower) is not of gracious manners”. Imam Al-Al-Shafi‘1 |
argues in this point that: “there are no restrictions regarding this particular point; therefore, it
could be higher or lower than what is actually specified in the dower”.

Thefirst stance that comes from the guidance provided by The Qur’an: Surah a bagarah 229.
It was provided that they argue that something mentioned her that is required to be granted
by wife to her husband for her freedom may be too meager or Abt ndant. However husband
cannot be at fault for accepting whatever compensatory amount his wife provides him for
getting her independence from the marital contract. Furthermore, a further discussion
regarding the view that compensatory amount would be little or much derives from the
following account.

“Al-Baihagi reported about Abu Saeed Al-Khudri, who said my sister was married to one of
the Ansar and he gave her a garden as a dower. They could not continue with the marriage.
They raised the matter to the Allah's Messenger, who said to my sister : Give him back his
garden and he will divorce you. She replied, “Yes | will, and I will give him more. In another
narration of the story, she replied: ‘his garden and more”.%*’

The second opinion is one adopted by some jurists based on opinion of Imam Ali bin Abi
Talib, and Imam Ahmad. It relies on the point that “the husband is not permitted to take in
compensation, if his wife wants to leave him, more than he had paid in dower when he got
married to her. They went a step further and said that if he had aready done so, he should
return the extramoney to her”. Ala al-Din Al-Mirdawi writes about Abl  Bakr al-Jassas who
declared: “taking extra money is not permissible and this extra money is returnable to the

Wife”.658

®7gybul al-Salam, Muhammad A1-Sanani, vol: 6. p. 194
%8A\|-Insaf fi maarafat al-rajih. Alaal-Din A1-Mirdawi vol:8. P.398.
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It means a husband should not get from her wife back an amount in compensation that he has
paid her at the time of marriage in form of dower and if he gets he needs to give that back to
her. The supporters of this view present the verse of the surah a bagarah 229 to corroborate
their stance that plainly provides that it is not legitimate to get back that husband has granted
to wife except in the event of a-khul. At the time of Al khul husband may get back only a
part of what he has granted to his wife and not full of it. Therefore, if it is not permitted to
husband to get back all that he has granted to his wife how can he demand more than granted
to her in form of dower. In a narration by “Abu  Al-Zubair who said that Thabit had given a
garden to his wife as a dower; thus, when she complained to the Prophet asking for al-khul,
he asked her, would you give him back the garden he had given you? She replied, Y es, and
more.The Prophet said, no, don't give him more just his garden.” It was reported by Al-
Shawkani that separation would be final when the wife would pay to her husband and if she
would not provide the husband compensation a Khul would not be possible. However, in
Islamic law husband is not permitted to get from his wife the compensation for Al- Khul
more then what he has given to her in form of dower also known as Mahr. The other view in
this matter seems more acceptable that the husband should not be permitted to get from his
wife a-khul compensatory price in excess of what he had granted his wife as dower at the
event of marital contract for the number of reasons discussed below.

Firstly, the jurists carrying this stance have forwarded the persuasive evidence comparing to
the jurists carrying opposite stance. This other group providesthat it might be decided by the
husband himself at the event of a-khul to get from his wife in form of compensation in
excess of what he has granted to her in form of dower at the event of marital contract.

However, the evidence in support if it is not strong enough to carry weight as the Hadith of
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Abu  Sad Al-Khudri has a challengeas Al Shawkani acknowledged in this regard that the
Hadith is weak with regards to attribution as the Prophet didn’t ask the wife to pay more
than what she got from husband in form of dower.

Secondly, there is a consensus in the views of jurists of Hanafi, Maliki and Al-Shafi‘
schools of Law with regards to granting the excessive amount of compensation by wife to her
husband. However they have provided the qualification in this regard that it would be better
and nicer for the husband to refuse to get the compensatory amount more than what he has
given to hiswife in form of dower. Asin relevance to it Imam Malik has added that husband
can be permitted to get more compensation but it would not be considered a courteous
behavior. Moreover, the The Qur’an commanded that the husband and wife should spend life
in an equitable and if an events of separation occur they should be separatedin a gentle
manner. In this context separation in a gentle manner denotes that husband should not be
unfair and not get from his wife at the event of separation in addition to what he has granted
other than a dower. As dower, was granted to wife by husband at the time of martial contract
authorizing the husband for relishing his wife that he has already relished. Therefore, if
husband is inclined to get compensation from wife at the event of al-khul he should not take
more then he granted her as dower at the time of marriage. There is no harm or sin in getting
equal to what he has granted her as dower because it is legal to do so permitted by Allah in
Shari’ah.

In Shari’ah the husband is not permitted to obtain money from his wife that is more than the
amount of the dower. It is founded on the notion that if the husband is allowed to have extra
amount this will pave the path for the husband to treat his wife in ill manner and demand

highamount of compensations for obtainingkhul. This is inconsistent with the rationale of
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legislating and permitting al-khul' as instead of guarding the wife from the detriment the wife
in this situation would find herself into another difficulty. As it is against the lega
principlethat, no damage should be caused to any of the spouses. Abdullah Al-Kahlawi
explains this concept in his book, he writes: “It is detested for the man to take in
compensation from his wife more than what he had given her in dower, as this may cause her
much harm and it contradicts the requirements of ‘separating with kindness’ and ‘gracious
manners’.”%>°

Al-khul” is the means for the wife to take a separation from her husband and ends the
marriage contract, if he consents, and upon payment of a certain sum. The most subversive
aspect of this legal procedure is the fact that it allows the woman to divorce without having
to provide justification. In the case of the compensation amount Ibn Rushd writes:
“According to Imam Malik and a group of jurists, it is permitted to a woman to secure
freedom with more than what has come to her from the husband, by way of dower.”®®
Hanbali jurists argue from the Qur’anic verse also pointed out that “taking more or less (than
the amount of the dower) is allowed and that he can take more than what he gave her.” lbn
al-Qalyam defines that husband can take anything in compensation as “a ruling given by
Caliph Uthman bin Affan in which a woman paid everything as her khul* settlement she
possessed and Caliph Uthman ordered the husband to take even her hair-pin (‘lgas),”®®*
Caliph Umar bin Al-Khittab ordered a man “whose wife had violated her marital duties

(nashiza) and ‘Umar said (to him): ‘separate from her (ikhla*ha) even if she gives (you) her

earrings (girat) in compensation”.®®lbn a Qaiyam while discussing the difference of

89 Al-Khul . Abdullah A1-Kahlawi. (Cairo: Dar Al- Rashad, 2000) p. 145
Bjdaya al-Mujtahid. Ibn Rushd.. vol: 2, p. 81.

Y1 pid. vol;4, p. 87
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opinions of jurists provides that “according to Imam Ahmad bin Hanbal taking more than the
amount of dower is reprehensible (makrth)”.%®3bn al-Qaiyam writes that “‘khul® is called
fidya (ransom) because it involves the paying of the compensation (al-mu‘awada) and
thereforeit is consensual ”.%**

(d) al-khul* an irrevocable divor ce (talaq bain)

Muslim Jurists who consider a-khul* an irrevocable divorce (talaq bain) agreed that
adjudication is not necessary for its effectiveness, it can be concluded outside the court.®®
Imam al-Kasani explains that al-khul* is “a single irrevocable divorce (talag) because it is
divorce by using metaphorical words which is irrevocable in our school and because it is
divorce for compensation (talag bi a-iwad) and when the man accepted the compensation it
IS necessary that she should own herself as a result of paying compensation and she cannot
redeem herself without irrevocable divorce (talaq) therefore it (khul®) is irrevocable divorce
(talag)”.*®

Imam Abu Hanifah defines the underlying principles as “a man cannot retract his offer
should he initiate khul*, as he is governed by the rules of oaths; he has to wait for his wife to
accept or reject his offer. She has to submit to the rules of compensation and is alowed to
retract her offer before his response. Imam Abu Hanifa bases his reasoning on the principle
that khul® is bay* (sale transaction) on the part of the wife, as she is buying back control over

herself”.®*” “If the discord emanates from the husband, then it is not permissible for him to

take any compensation in return for khul”.®® The clear meaning of words of the Qur’an

%3 | bid p. 89

%4 |bid P. 90
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Kitab al-Mabsut . Imam Al-Sarakhsi vol 6, p.168.
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provides that “the woman pays compensation to free herself”. Imam al-Kasani argues that:
“If the matter is resolved by a stranger, then he is alowed to order her to pay the equivalent
of the dower, and if he ordered her to pay more or less than the amount of dower, then, in
case of more amount, it is not binding without the consent of the woman and in caseit isless,
then it is not binding without the consent of the husband”.®®®

According to Imam Marginani: “If the discord is because of her, we consider it disapproved
that he takes from her more than he had given her.” However, ‘If he takes back in excess (of
what he gave her) it isvalid for the purposes of adjudication. Likewise If he takes more when
the discord is due to him.”®°In other words, according to the jurists of Hanafi school of law,
the husband has equivalent authority of consent in divorce and al-khul® regarding consent to
dissolve the contract and compensation. The Maliki jurists referred verse of Surah Nisa
4:34°" of the Qur’an as discussed above. According to their opinion “divorce (talaq)
revocation is allowed but the couple can remarry with a fresh Nikkah without the wife’s
intervening marriage (halala)”. Ibn al-Qaiyam of the Hanbali school of law while
deliberating upon the ruling of the Prophet’s in the matter of Habiba referred to the versions
of Al-Bukhari, Al-Nasa’i, Abi  Dawud, and Al-Dar a-Qutni and derived several rules
relating to khul’. He argued that khul* is a legal act as provided in the Qur’an ® and the
Qur’an permits it with or even without the approval of the sultan of the time that is the
authority of the state. The The Qur’anic verse specifies that the resulted separation between
husband and wife would be an irrevocable divorce. As Allah has called it fidya and if the

divorce can be revoked as in view of some scholars there would be no “fidya’ransom for the

69 |hid, Badai‘ Sanai. Vol 3, p.237

670A|-Hidaya, Marginani, vol. 2, p. 30.

'gyrah An-Nisa 4:34 “Men are protectors and maintainers of women because Allah has made one of them
excel over the other, and because they spend out of their possessions (to support them).”
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woman.®”® |bn Abbas narrated that The wife of Thabit bin Qais was granted a Khul from her
husband during the time of the Prophet. So the Prophet ordered her to observe an Iddah of a
menstruation .°"

5.5.1.5 Al-Khul isright of Wife for dissolution of marriage contract

After reviewing the opinions of the jurists’ belong to the different schools of law, the
conclusion draw on following legal aspects: To sum up the concept of dissolution of
marriage contract, in the Qur’an explains the doctrines of of khul* as: the wife thinks that she
cannot maintained the marriage bond. the basis of evidences for validity of al-khul is
unanimously cited from the The Qur’an verse 2:229 and narration of wife of Thabit bin
Qais. Mgority of jurists have agreed on the option that the arbitration has to examine the
extent of dispute amongst the partners and arrange arbitrators. In case there is no possibility
of reunion of the couple then the court establishes whether khul* can be ordered particularly
when the dispute or harm is credited to wife and she is willing to compensate her husband.
The query is not solve by the apparent meanings of the verse whether consent of the husband
is mandatory in dissolution of marriage contract in case of khul and this is why explanation
by Hadith resolve the problem regarding consent. Jurists of Maliki school of law conclude
that “khul® can be affected by the arbitrators and their decision shall be binding without the
consent of the husband and the wife”.%” In the opinion of jurist of the Maliki school of law,
“if the husband is the cause of the discord then he should not take or be given any

compensation, but if the wife is the cause of the discord then she must pay compensation to

673 7ad al-Ma*ad. Shamsuddinl bn al-Qaiyam al-Jawziyah (Mansura, Dir al-Ghad, 2009) vol. 4. P. 86

™ Jami* at-Tirmidhi. Book 13 The Book on Divorce and Li‘an, chapter (10) what has been relating about khul.
Hadith 1185
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the hushand”.®”® Regardless of the issue of consent of husband in khul the court may order
the marriage contract and ask the wife to return dower as compensation given to the husband.
After mutual consensus on compensation amount by both parties there is no harm to receive
compensation by her husband and to get Khul from him. The perceptible meaning of the
verse 229 is that the wife has the complete legal capacity to release herself from marriage
bond by paying compensation. Jurists unanimously agreed that after getting khul the divorce
will be irrevocable (talag bian.) The wife gives compensation for khul whose amount of is
equal or more than dower. Both spouses settled compensation on more than dower then it has
legal binding but it is morally reprehensible.

The legal requirement of the approval of the husband for khul is essential in the opinion of
the majority of school of law, the majority collectively agreed that khul* is consensual and
further the approval of the spouse is compulsory. However, in this regard the Maliki jurists
concluded that the arbitrators are permitted to bring the marital relation to an end even
though the husband or wife has not passed on any authority to the arbitrators. Itis equal to
granting court the power to bring the marriage to an end by khul* without obtaining consent
of the husband. The mgority of the Islamic jurists provides husband an unqualified right at
the cost of wife owing to the concept of gawama. On the other hand, in case of khul the final
resort must be made to the courts in deciding the fate of both the spouses.”” The
compensation must also be determined by the court because there are certain matters where
the role of court is very crucia in disposing of cases of this nature. It cannot be decided by a
lay man when one spouse claims that she cannot live with him anymore but the husband

insists on living together, therefore the court steps in to resolve these matters. The court is

®Bjdayat al-Mujtahid. Ibn Rushd. Vol:2, p.67.
7" «“The Law of Khul* in Islamic Law and the Legal System of Pakistan”. M. Munir . Lahore University of
Management Sciences Journal .p33
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then obligated to determine that whether they should be staying together or not and they
should also determine that what kind of damage has been done that this marriage is
irreversible to the point of hatred that they cannot live together and there is no point of return
to the marriage. Thusit is concluded that Muslim jurists unanimously agreed that wife cannot
take khul* without the agreement of her husband due to his legal capacity in marriage
contract. Thus Imam Malik and the jurists of this school of law have the opinion that for the
resolution of disputes existing between spouses the arbitrators should be appointed and if
they could not create union between them then court may give decision in wife’s favour by

given compensation.®”®

5.5.2. Woman’s legal capacity for dissolution of marriage - Tafwid

Divorce is the right of husband however in certain cases isam acknowledges the right of a
woman also to free herself from marriage bond. Islam allows the dissolution of marriage at
the request of wife in two ways: a divorce ordered by the court if she proves that sheis being
subjected to harm in her marriage and khul which doesnot require any reason. A wife mere
dislike for her husband is reason enough for the khul from him. While applying for khul sheis
not required to provide any justification for her request other than that she doesnot want to
stay married to her husband. Syed Abl | AlaMawdudi in his commentary writes:

“In this matter, if some sort of settlement is reached between the man and wife in the house
itself, then the decision taken thus will be effective. However, if the matter goes to court the
court will only investigate as to whether the woman has become averse to the husband to such
a degree that to carry on with him is not possible. After investigating this, the court is

empowered to suggest a compensation and to divorce his wife. Normally jurists have not

%78 Bidaya al-Muijtahid. Ibn Rushd.. vol: 2, p. 81
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approved that the husband should be given more than the dower which he may have given her.
However if the same couple should desire to marry again then it will be perfectly lawful for
them to act this”.®"

Studies on Family law in Islam generally address repudiation of the marriage contract by the
husband initiated by divorce. The divorce demanded by the Muslim woman is rare and
uncommon in Muslim societies even though it is authorized by the majority of jurists of
Muslim schools of law therefore al jurists alows in Islamic law, whether Shafi i, Hanbali,
Malilki and Hanafi acknowledge its validity. Delegation of divorceis a way for dissolution of
marriage through which a wife is granted this right by the Shar’iahto terminate her marriage
contract. “The power to give divorce that is the right of husband which he could delegated to
wife or to third person either absolutely or conditionally and either for a particular period or
permanently such divorce is known as Talag-i- Tafweez”.?® Muslim jurists have divided the
delegation of power to divorce by the husband into three classes, namely:

(@) Tawfid (delegation)

“The wife to whom the power is delegated exercise it in respect of her own person and has got
aright to exercise the power or not to do it”.

“And if a man says to his wife, ‘“The authority to divorce thyself is in thy hand as often as thou
pleaseath:” the authority shall be in her hands to divorce herself as often as she pleases until

the number three is completed.”®*

"Tafhim al-Qur’an. Sayyid Abul A’la Mawdadi. (Towards understanding the Qur’an)Trans by Zafar Ishag
Ansari (United Kingdom: the Islamic Foundation)1989. vol.1. p. 175.
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(b) Tawkil (agency)

In Tawkil, the husband assigns an agent on his behalf to divorce his wife. The representative
exercise to give divorce to his wife through the power delegated to him in respect to the wife.
He has no authority to continue the marriage, such powers have not given to him, and he can
only divorce the wife. It is stated that “a person says (to another) ‘Give your daughter to me
in marriage, on the condition that the right of repudiation will remain in thy hand.” And the
girl’s father accepts. The right will not vest in the father, because the power is delegated
before the nikkah”. °*

(c) Risalah (messenger ship)

“The husband appoints a person his messenger to convey his message to the wife that he has
delegated the power to her i.e. his wife”.%®

5.5.2.1 L egitimacy of delegation of Divorce (Tafwid)

Doctrine of the delegation of the power of divorce is based on an incident mentioned in the

The Qur’an where in the Messenger of Allah () told his wives that they were at liberty to

live with him or to get separation from him as they choose. Thus the following verses

revealed:
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O Prophet! say to Thy Consorts. "If it be that ye desire the life of This world, and its
glitter,- then come! | will provide for your enjoyment and set you free In a handsome
manner”

882Radd-ul-Mukhtar . Ibn Abideen.vol:2. P. 485
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The power to give divorce is the right of husband but an incident mentioned in the Qur’an in
which, the Prophet () gave thisright to his wives that they have the choice to live with him
or to get separation from him, which established the principle of delegation of divorce.®®
Prophet ( ) isolated his wives for the duration of about a month after which the
abovementioned The Qur’anic verse was reveaed. In this regard A'isha (Allah be pleased
with her) reported that “when it was ordained by Almighty Allah to the Prophet that he should
give his wives a choice or option to choose to which Prophet (( )) goes on saying to his
wives that he is going to mention a very important matter before them but they have to make
promise that they will seek guidance from their parents and will not make any decision in
hurry. To this Aisha said that her parents would never allow her to go for separation,to this
Allah asked prophet to deliver this message to his wives that if they want the perks of thislife
then they will be provided with those adornments and will be allowed afair departure. And if
they want the desire of Allah, his prophet and of life hereafter then Allah has
definitelyprepared a very good reward for them. To this she replied that what should | consult
my parents for, because | opt Allah, his Prophet and life hereafter. Following this all other
wives did the same as was done by Aisha”. %%

Muslim jurist accepts the doctrine of delegation of divorce (tafwid at talag). According the
them it is contingent from this Hadith that a husband can legally delegate power to dissolve
the marriage to his wife. It is explained by the Muslim jurists that the Prophet () in practice

to the above injunction of the The Qur’an, he gave option to his wives to choose either live

8 Talag-i-Tafwid: The Muslim Woman’s Contractual Access to Divorce: Harsh Kapoor(ed.)
omen Living Under Muslim Laws Publishers: p. 13.
(Women Living Under Muslim Laws Publishers: 1996) p. 13
% g3hih Muslim. Book of Divorce Chapter Giving wife as a choice does not count as a divorce. Hadith 1475.
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him or a separation, that is, they might either get their marriages end with him or prefer to
continuous living with him as his wives. %

On the basis of this principle, Shari’ah at the time of marriage contract (Nikkah) alows the
husband to delegate his power of giving divorce to his wife which is caled Delegation of
Divorce (Talag-e- Tafweez) and thisright is exercised by her under the power delegated to the
wife %% This right may be delegated by the husband to his wife either at the time of
contracting marriage or during the marriage, which the wife can use with the same force as
when it is pronounced by the husband himself.

55.2.2. Shari’ah injunctionsregarding legal capacity of wife on delegated divorce
Classical jurists differed as to the validity of different forms of delegation. An agreement
made either before or after the marriage providing that the wife is at liberty to divorce herself
from her husband under certain specified conditions (e.g. husband taking a second wife), is
valid, provided that such power is not absolute and unconditional and that the conditions are
reasonable and are not opposed to Shari’ah. According to Shari’ah, “although the power to
issue a divorce belongs in principle to the husband, he may delegate this power to his wife or
athird party, with or without stipulating conditions. Once this power is delegated, it cannot be
revoked or withdrawn. This is known in the Figh terminology as Tafwid”. According to Al-
Hidayyah it is defined as: “If a husband says to his wife ‘divorce yourself when you please’
she is at liberty to divorce herself either upon the spot or at any future period because the
word when extend to all time and hence it is the case as if he were to say divorce yourself at

whatever time you like”.%®®

887“The Muslim Law of Divorce.” K.N. Ahmed. pp. 184-185
8principles of Muhammadan Law. M.Mahmood (Lahore: Al Qanoon Publishers 2009)p. 784
%9AI-Hidayyah: vol 1, p, 11.
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It is competent to the husband who has attained puberty to delegate his power of divorceto a
third person or to the wife herself, conditionally or otherwise for it is an elementary principle
of Islamic Law. Some jurists would make a distinction between ordinary delegation which
may be unlimited in point of time but where the delegation may also be revoked and special
delegation to wife (tafwid) which isirrevocable, but where the wife is given an option limited
in time, confined to the mijlis (meeting) and lost on rising from it. ** These distinctions are
not now largely regarded and limitation depends on the terms of the grant. The limited
variations are recorded as iktiyar (option) because given the choice, or amr bayed (liberty)
because given the liberty.***

Ibn Abidin discuss this right odelegation he writes: “A person says (to another) ‘Give thy
daughter to me in marriage, on the condition that the right of repudiation will remain in thy
hand.” (And the girl’s father accepts). The right will not vest in the father, because the power
is delegated before the Nikkah.”®** “Delegation of divorce is the assignment of a power it is
not agency, and therefore the husband can not retract from it; so much so that if he gives her
(such authority), and then swears that he will not repudiate her, but she divorces herself,
according to the most approved opinion, the husband shall not be treated as guilty of breaking
his oath.”®® “If a wife would say ‘I divorced myself once’ or ‘I chose myself with one

divorce,” one absolute (irrevocable) divorce will take effect for the reason mentioned above,

viz (when the delegation has been made by means of this ambiguous expression in

80Fatawa Alamgiri vol 2, p. 383.

®IAl-Hidayyah: vol 1. P. 13
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determining what kind of divorce is effected) regard is had to the terms used by the husband
in delegating the power and not to terms used by the wife in effecting the divorce.”®

Every word which may properly be used by husband for effecting divorce, can be rightly used
by wifein reply. Thusif awife (in whose hand her business is placed) says ‘I am divorced’ or
‘I divorced myself” it will take effect, contrary to the effect of her saying ‘I divorced thee’
(whereby it will not take effect) because it is a wife that can be divorced and not a
husband. ®* The husband in Islamic law has the power to delegate his own right of
pronouncing divorce to some third person or to the wife herselfThis form of delegated divorce
is perhaps the most potent weapon in the hands of a Muslim wife to obtain her freedom
without the intervention of any court .*%®

5.5.2.3. Conditions for delegation of divorce

Muslim Jurists discuss the stages in which husband can delegate his power of divorce to his
wife. They concluded three situations which is explain as under:

1. the delegation of divorce takes place at the time of contract of marriage. If the wife
demands tafwiz along with other conditions and husband accepts it, the jurists agreed that it is
permissible and valid. Imam Abi Hanifah aurgues: “If the man married her on condition that
she will have the right to divorce herself, then this will be valid.”®’

2. The delegation of divorce takes place with condition before agreement on marriage
contract. If the woman demand the right of divorce herself if they get married and husband

attributes Tafwid to the marriage. “Meaning he says: If I marry you, then you have the right to

issue one irrevocable divorce upon yourself.” However, if the man did not attribute this to the

% |pid vol. 4 p. 182
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marriage, it will be void.®® Imam al-Sarakhsi states: “If a man delegates the right to divorce
to his wife, then this is similar to giving an option (khiyar) in trade, except that this is
completely valid and logical, for the husband is the owner of issuing the divorce, thus heisin
aposition of delegating something that he owns. Hence, it will be binding, in that the husband
will not have the right to revoke this delegation”.®® The delegation of divorce takes palce
after the husband and wife enter in marriage. Husband is willingly accept and delivered his

power of divorce to his wife.

5.5.2.4 Shari’ah principlesfor the Delegation of Divorce (Tafwid)

Following are the principles which is designed by the Muslim jurists for excerciseing power
of delegated divorce by the wife:

1. Incase the husband give the right to exercise divorce by the wife in arestricted time and she
does not exercise her right and time expires then her right to divorce will have no legal value.
Until husband delegates the right of divorce for a specific period or permanently, then the
wife can exercise it accordingly "®.

2. Incase the husband delegated divorce to wife to excercise once, or she divorced herself
irrevocably, then she has to exercise it accordingly. The wife has to exercise the right to
divorce according to the way it is delegated to her.”®

3. According to Hanafi and Maliki jurists “once the husband delegates this right to his wife,

he cannot overturn or revoke it”.”%

5%)|_egitimacy of Delegated Divorce. Noreen Akhtar Butt and Dr Virinder Kalra. Lyallpur Historical & Cultural
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"Radd al-Mukhtar. Vol 5. P.28

! | bid. Radd al-Mukhtar,vol. 5. p. 32

"2Badai Sanai. Al-Kasani. Vol:3, p. 179.
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4. Incase the delegation of divorce is for a specific period of time and the wife is not exercise
thisright in that specific period, therefore on the termination of thistime, the right will also no
longer remain with wife™.

5. the delegation of divorce doesnot divest the husband of the power of divorce and both
husband and wife can exercise the power vested in them. If husband exercises it, her right
becomes void and ineffective.

6. If the husband delegated the power of divorce on permanent condition and the wife rejects
to exercise it , then her rglection has no effect on its permanent delegation. In case the wife
rejects the offer and the right of delegation is not permanent, then she has no legal right to
exercise divorce will be expired.”*

7. in the absence of husband, wife can exercise delegated divorce. The presence of husband
and witness are not mandatory in the case of delegated divorce. This principle shows the
complete capacity of woman to exercise divorce without any impediment. According to
Hanafi and maliki jurists, the divorce that takes place as a result of exercise of tafwiz isin
nature of talaq bain (irrevocable divorce of minor degree).”®

5.5.3. Legal right of woman on divor ce by the court (Fiskh)

Divorce by the court is different from talaq and other forms of dissolution because it based on
different form. Following are the instances where Fiskh requires ruling by the court:

5.5.3.1. Failureto provide maintenance by husband

There are two point of views on this issue: Hanafi jurists say judicial separation is not

permissible on the bases of failure to provide maintenance. They aurgur that husband is either

solvent or insolvent and one cannot blame him for this reason as Allah aimighty says:

%3 | bid p.182
"%Radd al-Mukhtar, vol 5. P.41
"Badai Sanai. Al-kasani. Vol 3, p. 179.
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P L a5 406 5.8 55 il o 5205338
Incase husband is rich and solventand yet he refuses to provide maintenance, the Hanafi
jurists rule that “this injustice could be redressed without recourse to separation. He could be
compelled to pay using different means putting him in jail, etc.””*’ Maliki, Hanabli and Al-
Shafi‘1 ’i jurists are of the view that “even if the husband is poor, the wife has the right to take
the matter in the court. The court would either compel the husband topay maintence or else
» 708

would invalid the marriage contract”.

5.5.3.2 Option of puberty

The court has the power to exercise and annulled the contract on attaining the age of puberty.
It is the right of both spouses that on attaining age of puberty, according to Hanafi jurist, they

can opt option of puberty and request court to annulled the contract.

5.5.3.3 Harm to wife
Incase of violence on wife, the woman has right to request court for dissolution of marriage
contract. The Qur’an says:
Y R R P
0 155 Gl 8 ud V3

“but do not take them back to injure them, (or) to take undue advantage;”

The The Qur’an also decrees: “she should be retain in hounor or released in kindness”.”*°

5.5.3.4 Desertion by husband or hisimprisonment

Imam Malik has the view that “the wife of a missing person may seek judicial separation after
awaiting period of four years. In the same manner maliki figh has recognized judicial divorce

on ground of injurious treatment of the wife by her husband. The majority ruling on this issue

% gurah at Talag 65:7

"7 Al-Hidayyah: Sharah Bidayat al-Mubtadi. Ali ibn Abu Bakr al-Marghinani.(Cairo: Dar us Salam 2000). Vol
2, p. 287.

"%Mughni al Muhtaj. Vol.3, p. 442.

9 Al-Bagarah 2:231

10 A|-Bagarah 2:22
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entitles the wife to judicia relief whereby the court may punish the recalcitrant husband.
Maliki jurists ruled that if the treatment in question amounted to injury (darar) the wife may

equest the court for dissolution on that ground”.”**

5.5.3.5 Separation by court due to al-khul

As discussed earlier, if the husband doesn’t give consent to the khul or demand more amount,
in this case, the court could deciside about the marriage contarct. In this type of mutual
consent (mubarat) either husband or wife can make offer. By mutual agreement, marriage
contract can end and there is no consideration involved in it. Mubarat is solely dependent
upon mutual consent of both the parties after discussing every type of talag and their
interpretation, it is quite clear that concept of Talaq is not at all gender bias. It provides equal

rights to both men and women for dissolution of marriage contract. "*?

5.6 Conclusion of the Chapter

At the end of this chapter, it can be concluded that divorce or any other form of dissolution of
Marriage, is not gender bias towards the Muslim woman. Muslim man is provided with
certain rights, but it should be consider that Muslim women are also provided with equal or
more rights than men. The dispute only arises incase of biased understanding towards Islamic
Law and misinterpretation of juristic opinions. According to the Qur'an, the basis of
dissolution of marriage is the failure of the spouse lived as companion with one another in
kindness and equity. The disclosure is not required by Shar’iah, that might compelled to

commit injury, engage in crime, embarrassment or harmful acts against eachother. Shar’iah

"™ghar’iah Law: An Introduction. Mohammad Hashim Kamali. P. 76.
"2 Types of Talaq and Dissolution of Muslim Marriage-A Different Perspective. Siddharth Dhawan The World
Journal on Juristic November, 2017.p. 1-8.
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doesnot make the publicity of the divorce grounds mandatory, for safeguard the interest and
hounor of both spouse. Divorce can be seen as ultimate power to a Muslim man, but the fact is
hidden by dening other forms of dissolution of a Marriage. Divorce by the husband provides
both husband and wife time to reconsider their dicision. Doctrine of divorce introduced by the
Shar’iah is to provide last solution to both the parties, when they feel that marital relation

cannot be sustained any longer.

Islam is a religion of the justice; it maintains straight and well-balanced relation between
husband and wife. The fact is that divorce or separation n Shar’iah is distributed amongst
religio-legal categories. The starting point is the permissibility of divorce that might be
extended to either direction dependent upon a particular situation. Divorce as a permitted | egal
action that is considered by the Prophet as the extreme unacceptable action in the eyes of
Allah of al the lawful actions. Divorceis considered avery last resort in Shar’iah. Shar’iahis
against any hasty dicision of dissolution of marriage and prohibits three divorce in one. It
commands kindness and good conduct towards eachother. The The Qur’anic verses regading
divorce give the rulings with strong moral grounds. Shar’iah has provided right of maintenece
for woman even after the pronouncement of divorce within a certain duration of time and in
appropriate situations. At the construction of marriage contract, both man and woman are
equal parties like wise its dissolution is not the exclusive right or privilege of husband. In fact,
Shar’iah has granted the wife more grounds for dissolution of contract. Divorce in Islam is
fundamentally a sacred matter like marriage that is more than a mere legal contract. Marriage
is deep-rooted in high mora or ethica values and principles. Islam clearly provides that
marital partners should associate with oneanother in affection anddepart as well with

affectionate feelings towards one another. In marriage, Shar’iah prefers everything regarding
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husband and wife that might enhance the likelihood of success of marriage and decrease the
possible inconvenience related to the dissolution of marriage most importantly through the

mode of reconciliation.
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CONCLUSION
1. Findingsand Conclusion

The research is an investigation of the doctrine of legal capacity of woman through an
analysis of the modern and classical lega texts especialy in Islamic family laws. Muslim
Woman is defined as similar to Muslim man on the religious scale by creation of both from
the single soul. Qur’an and traditions of the Prophet make Muslim woman as subject of
Shar’iah without any distinction from the Muslim man.

1.1 How the doctrine of legal capacity of a Muslim woman is defined in the Primary texts and
in Islamic jurisprudence?First chapter explores the teachings regarding rights and obligations
and provides that a Muslim woman is the combined subject of a divine law that considers her
spiritually equal to her male counterpart and of a human law that discriminates against her in
the material world in favour of her male counterpart. Dhimma, whether interpreted as
accountability or legal personality women and men are considered equal before Allah in that
dhimma is without distinction amongst men and women. As discussed in detail above in
chapter 1 para 1.3.1 that men and women are equally accountable to Allah swt as a starting
point for equal treatment of men and women in the broad spectrum of law. Thisis observered
as discussed above in chapter 2"%that dhimma (legal accountability to Allah amighty) is

inherent in all people and not differentiated between men and women.

1.2 Why “deficit’ capacity is formulated for the woman by jurists? Classical legal theories by
muslim jurists on doctrine of legal capacity are theoretical works where it is not necessary to

categorise women as a separate i dentity as discussed abovein detail in 2™ chapter impediment

3 Para2.3
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to legal capacity or they consider that there is no distinction between women and men as legal
subjects. However, modern writing on women’s legal capacity is not manifestation of

classical legal theory™*

but is indeed modern in its origin and formation. Contemporary legal
work however appears less amenable to the absence of a category of legal capacity for
women. It imposed severe restrictions upon women as legal subjects by referring to them as
imperfect or deficit legal capacity. As explicitly discussed in research the classical lega
literature frames a distinctive female legal subject in Islamic jurisprudence. The legal works
in contemporary jurisprudence limits the parameters of women by declaring disability in
intelligence and physical vulnerability. The modern legal text explicitly categorizes woman as
a different type of legal subject based on her gender and categorized under imperfection or
deficiency. The reason the jurists assign women imperfect legal capacity is that of imperfect
intellect. The text of The Qur’an and Hadith never gives such difference, instead it is what the
jurists consider the women’s intellect as the constraint on women’s legal capacity. Describing
women as subjects with imperfect legal capacity excludes them from the rulings of Shar’iah,
which would be a man only. In this discussion by normative jurists on women’s legal capacity
lack or imperfection is normal and natural for women.

In addition, the laws on marriage and the treatment of marriage in classical lega literature
suggest a unigue legal capacity, especialy for married muslin woman. Discussion regarding
marriage and legal capacity of woman concludes that marriage in Islam ‘is a covenant’.
Distinction between the sacred and the secular was never explicit in Islamic law. Marriage
contract is conditional ceremony which needs witness and public announcement is highly
recommended as pre-requisite for the validity of marriage. Shar’iah has granted Muslim

woman complete right to make her own marriage contract, right of independent consent,

14 See above chapter 2 para2.11
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ownership of dower (Mahr), and maintenance, right to have fair and equitable treatment by
the husband, individually and in case of polygamous marriage are rights that the Muslim wife
granted by Islamic law. It is concluded that this is blamed on the customs, cultura barriers
and inherited traditions of the community of the woman which mistreated her against the
commands of Shar’iah. Such practices are not acceptable for muslim woman as legal subject
of Shari’ah. Woman has given capacity to exercise her legitimate rights as awife.

1.3 What is the approach of Muslim jurists regarding legal capacity of woman in a marriage
contract and dissolution of marriage contract? In the light of Islamic law in marital contract
in terms of rights towards the legal partner Muslim women are supposed to be dealt with in a
same way as men. In fact Islamic law always endeavors to make marital life of a man and
woman harmonious that can be possible only when both would be treated on equal grounds.
Shariah has provided men certain rights towards their wives and against that wives have the
corresponding duties and in the similar manner wives are granted certain rights towards
husbands against which husbands have corresponding duties. Husbands and wives may enjoy
their rights to make their lives comfortable and are supposed to perform their duties towards
one another without any exemptions to establish a harmonious marital relationship. If any
partner would not perform his or her duties towards other it would be violation of the
commands of Islamic law relying basically upon the The Qur’an and holy guidance provided
by Prophet Muhammad

The present study has explained that the woman has complete legal capacity to give consent
with her free will for avalid married contract whether the Muslim woman is an adult virgin or
previousy married as discussed above in chapter 3. Thus, some guardians impose their will

and without asking the woman force marry to their own social benefit under wilayat ijbar , is
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an explicit violation of the commandments of Shar’iah which is unanimously forbidden by
Muslim jurists in the interest of protection of the woman. A literal application of Qur’an and
hadith has resulted in discriminatory laws that compromise women’s rights. Preferably,
interpretation ought to favour women’s rights and realise the potential for laws based on
equality in the Islamic tradition.

Furthermore, in chapter 4 the research has also discussed the evidence that the dower is the
property of wife and Shar’iahhas given her compl ete capacity to passit and spend it according
to her wish. The wrong notion by the early jurists that dower is bride;s price money, is
critically evaluated and through evidences based on Qur’an and traditions that it is gift
presented from husband as mandatory for his wife. In other words, Shar’iah considers dower
as a sign of honour and exalts the wife on one hand and considered it to be a symbol of
sincerity and expression of the gratification of a man to get married to a woman on the other
hand. These reasons make it clear that dower is not merely the amount paid for sexual relation
but it has significant value in the eyes of Shar’iah that’s why it is mandatory on husband to
pay even failurein its payment in life of husband make it debt on his property which has to be
paid. Moreover, it is explained above in chapter 4 how maintenance is the right of the wife
and it is obligatory upon husband to pay it to his wife as it is evident from Qur’anic text,
Prophetic traditions and juristic opinion. Therefore, a wife need not to pay herself from her
personal money if her husband can afford financialy to provide maintenance to her and their
children, if the husband fails to provide maintenance then a wife might refuse to obey her
husband and consult the court in this matter.

The present study also argued in favour of another type of ahliyyah of wife that is the right of

wife to secure an equitable treatment from her husband in case of polygamous marriage.If the
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husband fails to maintain justice amongst his wives, a wife may consult court for her right of
maintance and other provisions of the marriage aontract. In Shar’iah, it is mandatory on both
partners in the marriage to treat each other with kindness. However, it is a misinterpreted that
the wife is not equitably treated, however in Islamic family laws the significance of this right
to women is so great. As emphasized in the The Qur’an the equality and kindness between
husband and wife is a vital basis for stable married life. It is observed that husbands are not
tolerating unintentional mistakes of wife and humiliate, beat and restrict them in homes as
mis-interpretation of Nashuz. This is violation of commandments of Qur’an and Sunnah of
Prophet

In chapter 5 another aspect that is explicitly explored in this research is the woman capacity to
dissolve marriage contract. Divorce (Talaq) is seen as ultimate power to dissolve marriage
contract by a Muslim man but the fact cannot be denied that it is the moderate mode of
dissolution of a Marriage where interests of wife is protected by provision of maintenance
(nafagah), iddah and matah. Shar’iah gives a set of rights and obligation for both husband
and wife at the time of marriage contract. Divorce (Talaq) is not only mode of separation but
it is also safeguard the interests of woman by provision of other modes. Moreover, it is not
even ultimate legal capacity of a man only. Concept of divorce introduced by Shari’ah is to
provide remedy to both the parties, when they feel that marriage is not working properly.
Importance of divorce and waiting period can be recognized if it be compared with other
existing dissolution of marriage laws. Al-Khul, Talaq e tafweez and Mubaraat are the kind of
divorce granted by the Shar’iah to Muslim woman according to which the wife dissolves
marriage contract by paying some kind of compensation usualy return her dower. The

provision of this right of divorce proves that in the eyes of Islamic law husbands and wives
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both are dealt through a balanced approach. In Islam as it is legitimate for a husband to
pronounce divorce to his wife whenever there is a specia situation arises. On the other hand
it has also made it possible for a wife to use al-khul” as a mean to get separation from her
husband which is equivalent to the right of husband to pronounce divorce to his wife. A wife
might use her option of a-khul' whenever she considers necessaryin marital relation without
being obligated to explainand further justify the acceptable reasons for attaining al-khul'.At
the end of the chapter, it is concluded that divorce or any other form of Muslim dissolution of
marriage, is not gender bias towards the Muslim men or women as they are provided with
certain rights. Moreover, it should not be ignored that Muslim women are aso provided with
egual or more rights than men. The dispute only arises because of misinterpretation owingto
ignoring the relevant facts.

1.4 How misunder standings and related criticism can be evaluated and clarified through true
understanding of teachings of Shar’iah? Finaly, in spite of the doctrine of legal capacity
rests on the notion of an undifferentiated spirituality, which suggests that Islamic law includes
acore of spiritual equality between women and men or an inner essence of gender justice that
has not been fully recognized in modern practice that results in conflict in Islamic law
between atheological equivaence of men and women and alegal or external inequality of the
both of them on the basis of gender difference. Islam is not a religion of laws but it is a
religion of guidance and mercy towards all mankind. Qur’an guides equality, mercy and love
between Husband and wife and this can be only achieved only if the partners are treated
equally. Therefore Islamic laws have granted men certain obligations towards their wives and

in the same way wife has certain duties towards her husband.

286



The present research has endeavoured to expalin the legal capacity of woman in Islamic
Family Law by clarifying the rights and duties of woman in this regard in the light of
principles of Shar’iah. Therefore, as evident from the conclusion of the present research the
above research ahs significant implications as a result of the lucency of the doctrine of legal
capacity of woman in Islamic Family law. Firstlly that would enhance the awareness of
woman regrarding their rights as well as duties available under Shar’iah in this context. Such
awareness as aresult would better equip them to protect their rights that is the dire need of our
time. Furthermore, in the light of the clarity provided in the research regarding legal capacity
of woman in Shar’iah differentr muslim states would be able to improve their Family laws for
better and effective protection of woman that would promote harmony in materia
relationshipos and society at large. In the light of the obtained findings while answeing the
fifth research question following recommendations can be made in this regard.

2 Recommendations

Having explored the doctrine of legal capacity of Muslim woman in Islamic Family Law, the
research finally provide certain recommendations which will have an important contribution
in making the family unit more effective by understanding the role Muslim men and women.
To maintain balance and tranquility in the family that will secure family unit and in turn will
play acrucia role in the stability and development of the society.

Firstly, comparing classical approach with the normative approachthe present research
provides that Muslim jurists who draws assumption regarding women’s legal capacity in
contemporary times may continue classical texts and its interpretation as text for flexibility of
legal capacity of women as subjects of law. The classical Islamic concept of women and the

legal faculities are sufficiently available, whereas there is constant negotiation between
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classical Islamic norms and the evolving needs of Muslim communities adapting to modern
gender concerns.

Secondly men and women intending to get married should be educated by providing them
explicit guidance regarding their rights and duties towards one another in marriage based on
the primary sources of Shar’iah for the sanctity of the family as a result it will develop a
better understanding in men and women of these basic issues and will prepare the coming
generation of the society to face the relevant future challenges. Special centers for the purpose
of consultation and directional services must be established to assist the relevant individuals to
resolve the disputes they faced in the light of principles of Shari’ah. These centers would help
to guide the couples at the event of disputes in the light of injunctions of Islamic law about
their right as well as duties. That as aresult would increase the harmony in their relations and
would also reduce the ratio of separation in marital affairs.

Thirdly, it is desirable to educate men and women regarding principles of Shari’ah. regarding
their rights as well as duties in marital relationships. Furthermore, provision of knowledge
about the stipulations that may be required to discuss and incorporate in the marital contact to
establish a strong marital bond and ajoyful marital life. This education and awareness can be
provided to Muslim woman through educational institutions and the media that includes the
mediums like social media, print media, audio and visual medialike radio and television.
Forthly, further researches and projects should be conducted to highlight the legal capacity of
woman in every aspect of subject of Shar’iah to emphazise the equality of muslim women in
the light of Shar’iah given by the Law giver-Allah Almighty.

Finally, it is recommended here that the prevailing laws in Muslim countries should be

improved and where required new laws should be enacted and implemented in Muslim states
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in true spirit in the light of the present findings. That will further promotes harmony in
martital relations by protecting the interests of Muslim women in society to satisfy the

objectives of Shari’ah.
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I ndex of Personality

S.No. Per soanlities

1 a-Sarakhsi, Muhammad b. Ahmad b. Abi Sahl Abu Bakr d.490 AH

2 Malik bin "Anas d. 179 AH

3 Ibn Abidin d. 1252 AH

4 ibn Jarir al-Tabart, Abd Ja far Muhammad d. 923 AH

5 Abl Hanifa, al-Nu‘man b. Thabit b. Zata b. Marzuban,d.767

6 Ibn Hanbal, Aba ‘Abdillah Ahmad Ibn Muhammad Ash-Shaybani d. 241 AH

7 Hammam ibn Munab bih d. 101 AH

8 Ibn Rushd, Abi I-Walid Muhammad Ibn *Ahmad d. 1198 CE

9 Ibn Al-Qayyim Al-Juwzi , Shams a-Din Abl “‘Abd Allah Muhammad ibn AbT Bakr d.
10 Z\Sblu Y ousuf Yaqub ibn Ibrahim a-Ansari,d. 767AH

11 a-Shafi‘t, Abd ‘Abdillah Muhammad ibn 1drs d. 820 CE

12 al-Kasani, 'Ala’ a-Dind 1191 AH

13 Sayyid Abul A’la Mawdudi

14 al-Marghinant, Burhan al-Din Abu’l-Hasan “AlT bin Abi Bakr bin ‘Abd al-Jalil al-

Farghani d 1197 AH
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Glossary of theterms

Aqd : contract

Batil : void

Bulugh: puberty

Bikr: virgin

Fard: obligatory

Fasid: irregular

Faskh: annulment

| badah: ritual act

| ddah: waiting period for woman following divor ce or widowhood
ljab: offer

Khiyar al-bulugh: option of puberty

Khul: divorceinitiated by a wifein which she surrendes her dower in returefor release
Lian: imprecation

Mahr: dower

Mahr mithl: proper dower appropriateto the status of woman
Mata: gift

Nafaga: maintenance

Nushuz: rebellion

Raji: revocable

Talaqg: divorce

Tafwid: to delegate theright of divorceto the wife

Thayyib: awoman who is previousy married

Wali: guardian

Wilayah ijbar: compulsory guardianship

Waliyah shirakah: complementary guardianship

Zihar: a declaration of separation by husband.
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