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ABSTRACT

“The rights and obligations of non-Muslim citizens with respect to the

Constitution of Pakistan"

(In the light of the contracts of Prophet Muhammad S AW)

Islam is the intimate religion which provides complete and preeminent
code of life for humanity. Islam undoubtedly determines the rules,
procedures and limitations for the state, of which a man is the citizen, and its
co-editorial system (legislation, judiciary, administration).

Allah has bestowed The Holy Prophet with the crown of Mercy for
whole world. The Holy Prophet not only considered the rights of every
person living in the state of Islam, but also committed some contracts with
non-Muslims to ensure their rights and obligations.

Since the state of Pakistan came into existence in the name of Islam, it
is important that the rights and duties of every citizen in general and non-
Muslims in specific who live in the state should also be clarified in
accordance with Islamic teachings in the light of contracts of The Holy
Prophet in order to promote the religious harmony.

Although the rights of non-Muslim community in the constitution of
Pakistan have been stated very clearly, however, sometimes they are
confronted with grave problems in Pakistani society. The rights which are
permitted to Muslims to establish their mosques and institutions in Europe
and America are also permitted to non-Muslims in the constitution and
legislation of Pakistan. However, due to its distinctive difference in the
practical situation, their rights and obligations in the light of the contracts of
The Holy Prophet have been described with a detailed analysis in this
narrative.

In this research,

"The rights and obligations of non-Muslim citizens with

respect to the Constitution of Pakistan' (In the light of the

contracts of Prophet Muhammad SAW)
rights of non-Muslims in a modern Islamic society of Pakistan with respect
to the contracts of Muhammadan Era as an everlasting source as a major
necessity of the national situation have been highlighted. Because of
ignorance/lack of knowledge about the contracts, heart reckoning incidents
are taking place in our society, which have raised numerous questions
regarding the Islamic teachings. These contemporary issues have been
discussed as the major themes within this article.
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"A constitution is a set of fundamental principles or established precedents

according to which a state or other organization is governed"1
&jw}fd/”& &»&/f_«g&flbfLgﬁc“.J}‘{ngu;/:.ﬁuf(/'@'&uﬂ}"d;@uflﬂ"
K
S8 A £ TWebster
"The fundamental and organic laws and principles of a country or state that

create a system of government and provide a basis against which the validity of all other

laws is determined"”
;gsuitzguw;ﬂ:@(wjKuﬁm,‘wuﬁ}[}wmd;g&ui,anggJ'u‘f s
"cr3ng}2?(}/ufi}‘(v"¢,/;)dl}éiu2@"¢fy
e LA P8 T Law Dictionary "
The fundamental and organic law of a nation or state that establishes the

institutions and apparatus of government, defines the scope of governmental sovereign

e . . T . w3
powers, and guarantees individual civil rights and civil liberties

1 The New Oxford American Dictionary, Erin McKean, Second Edn, May 2005, Oxford
University Press, pages: 2051

2 New World Law Dictionary ,Webster, 2006, p: 92

3 Law Dictionary by Black 2009, 9th Ed, p: 353
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"Western law term which is used for Basic regulations, Basically it is a corrupted
form of the Greek word kanan, The law came into English".*
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4  ADictionary of Law, L.B. Cerzon, Mc Donald and Evans, 1979, P:45
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The rules for human actions, which are mandatory for the people or for the
actions and conciliation of a section of a society or group, are called laws" .
w3 Lo floel s f 65 pind LUFISa S P wind Leidur
"o vMuiG,cfoﬁuﬁ* L Lol 1L
ujé} * Salmond 441
The law is the name of a set of rules and regulations that the state or state has

- . .. .5
passed and enforces in its government to maintain ]UStICE.

A6 s s b el L o i ke o £l s s d6 "

> 1408 Uk bl 5715 S sl B 6001 SV Dolosebo 5 S = 1
355/1.1988
269/2,;1995,m1415‘uw,;:ﬁ,ﬁﬂﬂ/!;‘wgTj,/é,*ﬁ’icﬂj,gjum“ 2

3 The Pockct Lap Laxicon, A.W. Moshen, 1951,,P: 216

-‘gu'}u“&iu)t?b’m""&_}wlc{;jéw%u%/@dj’(Salmindisiv 4
5 Jurisprudence john william salmond,FourthEdition, London,Stevens and Hayanes,Bell

Yard, Temple Bar, 1913, p: 41
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The law is the name of a set of rules relating to the customs and practices of a

nation. The authority of the state affirms and protects it from its power.2
SUIIB Ao 36 pL6 e £ s G5 L NP1 sithoss s L i
"o bf bl Sl g SIS
Sk Ay
The law is the constitutional system that a society or assembly term or formality
has for itself and consists of the rules of the assembly which it considers necessary for

the general welfare and improvement of the assembly and which the assembly has in its

possession for a particular machinery. Be willing to enforce compliance by acquisition
3
only

w6lf o gl SN o Nes bl Bl Foe (5 2 o 8 Tor 56
LN 1L 2 bl §nfp LA Mot e SIEE S b F 4
BPNNER SIS TN b FINY Sct E Aty e
R o * . 5 e,
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The law is the name of the rules of moral relations that propose the free and

independent sovereignty of a state to the people of its own cou ntry4
UL )LJ‘%U'I:”’JUG!)}MUTL&/&/Lﬁ/ 2 pebuld Nl SIS
ST
T Qb F b L0 L
o oA FrOISE G

;/6"&'/‘}(}“?{&/5'(&':ﬁbﬂvg')'/';fﬂ'u’fu'yiuiﬁ'iu’u (Vishink)dﬁ} 1
179:/f
2 Quoted Bvgoodhart in , New Outline of Modern Knowledge, p: 582
3 A text-bookof jurisprudence, Paton, G. W, Published by Clarendon Press,
Oxford(1964),p:83

4  Jams Ensiklopidia, 1950,v: 8, p: 606
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In March and April, 1920, the"Dhul Qurnain” of Badaun published an open letter

from Muhammad Abdul Qadir Bilgrami to Gandhi advocating partition of the sub-

continent, in which he gave even a list of Muslim districts, which is, generally speaking,

not too different from the present bounderies of East and West Pakistan . 2
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2 The Struggle for Pakistan, Ishtiaq Hussain, Karachi, 1974, P: 116
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. . w3
in general to be at this best .
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It is a debatable question whether rights and duties are necessarily co-

relative.................. There can be no right without a corresponding duty or a duty without a
wife, or a father without a child.
Every duty is a duty toward some person is whom a corresponding right is vested.

...................... Like Wise, there can be no right unless there is some one from whom it is

claimed.’
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"The Mutahida Majlis-i-Amal Govt. has set aside Rs.10 million for building a

mosque in Peshawar from Rs. 22 Million allocation for Auqaf, Haj and religious and

minority affairs. The remaining 12 million in the allocation will be used on a welfare

package for minorities”

4 Daily '' Dawn'' Lahore, 28june 2004
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"The Origin of the word is in the Old French"loialte” that is in turn rooted in the Latin

Iex",meaning"law"2
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1 Collins English Dictionary, Retrieved 15 October 2018

2 Encyclopadia Britannica. 17 (11th ed.). Cambridge University Press, p: 80
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primary meaning of loyalty to a monarch. !
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Article: 5
Loyalty to State and obedience to Constitution and law

1. Loyalty to the State is the basic duty of every citizen.

1 Corporate social responsibility series. Ashgate Publishing, Ltd. pp. 127 et seq. ISBN
978-0-7546-4750-8
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2. Obedience to the Constitution and law is the 1[inviolable] obligation of every

citizen wherever he may be and of every other person for the time being within
Pakistan.'
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Oath by a Muslim or by a non-Muslim who has no objection:
Where the witness or interpreter is a Muslim, he shall make an oath .

Where the witness or interpreter is not a Muslim, he shall make an oath or, if he
has an objection to making an oath, an affirmation.’
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1 The constitution of the Islamic republic of Pakistan as Modified up to the 30 March, 2017,
National Assembly of Pakistan, Art. 5, P:4
168/2..3°1) 2

3 The Oath Act, 1873, p: 4
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President

In the name of Allah, the most Beneficent, the most Merciful.

l, , do solemnly swear that | am a Muslim and believe in the Unity
and Oneness of Almighty Allah, the Books of Allah, the Holy Quran being the last of
them, the Prophethood of Muhammad peace be upon him as the last of the Prophets
and that there can be no Prophet after him, the Day of Judgment, and all the

requirements and teachings of the Holy Quran and Sunnah................ May Allah Almighty

help and guide me A'meen.

Prime Minister

In the name of Allah, the most Beneficent, the most Merciful.

l, , do swear solemnly that | am a Muslim and believe in the Unity
and Oneness of Almighty Allah, the Books of Allah, the Holy Quran being the last of
them, the Prophethood of Muhammad peace be upon him as the last of the Prophets
and that there can be no Prophet after him,.............. shall become known to me as Prime

Minister except as may be required for the due discharge of my duties as Prime Minister.

May Allah Almighty help and guide me A'meen.”
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1  The constitution of the Islamic republic of Pakistan, Third Schedule,p: 185

2 Ibid: P :186
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Federal Minister or Minister Of State

In the name of Allah, the most Beneficent, the most Merciful.
l, , do solemnly swear that | will bear true faith and allegiance to
Pakistan: ....cccoo...... except as may be required for the due discharge of my duties as

Federal Minister or Minister of State, or as may be specially permitted by the Prime

Minister. May Allah Almighty help and guide me A'meen.’

Member of National Assembly or Member of Senate

In the name of Allah, the most Beneficent, the most Merciful.

l, , do solemnly swear that | will bear true faith and allegiance to
Pakistan:

That as a member of the National Assembly or Senate, | will perform my

functions honestly, ........... And that | will preserve, protect and defend the Constitution of

the Islamic Republic of Pakistan. May Allah Almighty help and guide me A'meen.2

Chief Justice of Pakistan or of a High Court or Judge of The Supreme Court
ora High Court

In the name of Allah, the most Beneficent, the most Merciful.

l, , do solemnly swear that | will bear true faith and allegiance to
Pakistan:

That, as Chief Justice of Pakistan or a Judge of the Supreme Court of Pakistan or
Chief Justice or a Judge of the High Court for the Province or Provinces
............................ And that, in all circumstances, | will do right to all manner of people,

according to law, without fear or favor, affection or ill-will ~May Allah Almighty help and

. 1 3
guide me A'meen.

1 The constitution of the Islamic republic of Pakistan, p: 187
2 Ibid: p: 190
3 lbid: p: 197
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Members Of The Armed Forces

In the name of Allah, the most Beneficent, the most Merciful.
l, , do solemnly swear that | will bear true faith and allegiance to
Pakistan and uphold the Constitution of the Islamic Republic of Pakistan which

embodies the will of the people, ........... and under the law. May Allah Almighty help and

guide me A'meen.
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1 Hindus in Pakistan, S.K.Guptan, Karachi Pakistan, Publication, 1964, P: 4

2 Pakistan an Introduction, Horbert Feldman, Oxford university Karachi , press ,1968,
P:30

3 Parsis Ancient and Modern and their Religion, Dada Chanji, Pakistan publication,

Karachi, 1964, P: 83

4 ibid, P:85
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1 The Constitution of the Islamic Republic of Pakistan 1973, Makhdoom Ali Khan,Pakistan
lawbook House, Karachi, P: 86
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In the Shahid Orakzai case, the Supreme Court in interpreting Articles 2 and 2A

ruled that the said articles do not per se prohibit non-Muslim from being appointed as

chief justice of Pakistan. The court held: “..The petitioner has not been able to show us
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any bar in any of the Articles of Constitution, including Articles 2 and 2A of the Hagq

Nawaz and Others v. Province of Punjab through Chief Secretary, Lahore, 1997 MLD
299.
Shahid Orakzi and Another v. Federation of Pakistan, PLD 2008 SC 77. that a non-
Muslim cannot be appointed as Chief Justice or Acting Chief Justice of Pakistan or a Judge
of the Supreme Court...The legislature may in its domain subject to the Constitution and
the principle of equality before law and equal treatment before law can make a law that
a non-Muslim citizen cannot be appointed against a particular post but there is no
prohibition in the Constitution or any law that a non-Muslim cannot be appointed as a
Judge or Chief Justice in the superior courts.”
l[/u:‘;";fc:/‘/’u{.;@d/al};%irf;j/u.‘; IJLML//@'/;"L/M&W
-gndﬂi’ig&ﬁ‘nlc«bL«‘Z.M/{/?/,}w((}&f:’ﬁﬁw)/f»aq,fdf‘f)ﬁ/a:.b

Article 27 of the 1973 Constitution: Safeguard against discrimination in services-
(1) No citizen otherwise qualified for appointment in the service of Pakistan shall be
discriminated against in respect of any such appointment on the ground only of race,
religion, caste, sex, residence or place of birth. In the New Jubilee Insurance Company
case, 49 the Supreme Court observed that: “It is manifest that the Holy Qur'an inter alia
enjoins that there is no difference between the individuals of mankind on the basis of
race, color and territory and that all human beings are equal in the eyes of Allah. The
fittest person who is strong and trustworthy is to be employed. It is evident that the
concept of zone or quota system runs counter not only to the above clause (1) of Article
27 read with Article 2A and Article 25 of the Constitution, but also to the Commandment
of Allah as ordained in the Holy Qur'an. We may observe that the quota system has not
served Pakistan interest but on the contrary, it has generated parochial and class feelings
resulting into disunity."

Article 36 of the 1973 Constitution: Protection of minorities The State shall
safeguard the legitimate rights and interests of minorities, including their due

representation in the Federal and Provincial services.
(ﬁ@@(c‘-:ah“»:,mziug}(ufajl;u,fzf)éﬁz:&//wz}w,?2_1,4
-fd/uﬁ’jud/hgu’udﬁf'gn("&#L.,u.m/-j/:J;ﬁfﬂ ez 4 A S
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All judges of the Federal Shariat Court as provided in Article 203C are to be

Muslims. There exists no constitutional impediment for all other appointments including
of the speakers of the parliament, judges, election commissioners, ambassadors and
diplomats to foreign countries to be Muslims. Strictly speaking even an appointment of a
non-Muslim as a member of the Islamic Council under Article 228 is not prohibited by
the constitution if otherwise he/she fulfills the requirements and qualifications

enumerated therein.
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